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I . SUMVARY

Plaintiff Mchelle Kosilek is serving alife sentence, w thout
the possibility of parole, for nurdering his wife. Kosilek is also
suffering froma severe formof arare, nedically recogni zed, maj or
mental illness — gender identity disorder ("AD'). Kosilek is a
transsexual . Since at | east age three, Kosil ek has believed that he
is actually a female who has been cruelly trapped in a male's
body.' This belief has caused Kosilek to suffer constant nental
angui sh and, at tines, abuse. Wiile incarcerated, it has also
caused Kosilek to attenpt twice to kill hinself, and to try to
castrate hinself as well.

The Harry Benj am n Standards of Care (the "Standards of Care")
are protocols used by qualified professionals in the United States

to treat individuals suffering from gender identity disorders.

The court recognizes that it is painful for Kosilek to be
referred to as "he" and that courts have, at tines, referred to
mal e transsexuals as "she." See, e.q., Farner v. Perril, 275
F.3d 958 n.1 (10th G r. 2001); Schwenk v. Hartford, 204 F.3d
1187, 1192 n.1 (9th Cr. 2000). However, this court finds that
referring to Kosilek by the nmale pronoun is necessary to nmake
t his Menorandum as cl ear as possi bl e.




According to the Standards of Care, psychotherapy with a qualified
therapist is sufficient treatnment for sonme individuals. [In other
cases psychotherapy and the admnistration of fenale hornones
provi de adequate relief. There are, however, sonme cases in which
sex reassignnent surgery is nedically necessary and appropri ate.

Since being incarcerated in 1990, Kosilek has sought but not
received any of the fornms of treatnment described in the Standards
of Care. In 1992, Kosilek filed a pro se lawsuit, pursuant to 42
US C 8§ 1983, against the Sheriff of Bristol County, David R
Nel son, and others. Kosilek generally alleged that he was being
deni ed adequate nedical care for his serious nedical need in
violation of the E ghth Amendnment of the United States
Consti tution. Kosi | ek sought both damages and an injunction
requiring that he be provided sex reassi gnnent surgery. After his
conviction and transfer to the Massachusetts Departnent of
Corrections (the "DOC') in 1992, Kosilek anended his conplaint to
seek the sane relief fromthe DCC.

Def endant M chael W©Mal oney becanme the Conm ssioner of the DOC
in 1997. 1In 1999, he becane a defendant in this case.

In 1999, this court assuned responsibility for this case after
the death of the magistrate judge who had been handling it for
pretrial purposes. Counsel was obtained to represent Kosilek pro
bono and fil ed anot her anended conpl ai nt.

The court granted the notions of Nel son and Mal oney to di sm ss
t he cl ai ns for damages agai nst themindi vi dual |y based on qualified

immunity, and granted Nelson's notion for summary judgnment on the



clainms against himin his official capacity. Maloney's notion for
summary judgnment on Kosilek's claim for injunctive relief was
denied. A non-jury trial concerning that claimwas conducted in
February 2002.

At trial, counsel for Kosilek represented that Kosil ek i s now
requesting that the court issue an injunction requiring that he be
provided with treatnment in prison for gender identity disorder
consistent wwth the Standards of Care. Mre specifically, Kosilek
requests that the court order that Ml oney: retain a doctor who
specializes in treating gender identity disorders to evaluate
Kosi | ek; authorize that doctor to prescribe any treatnent deened
appropriate; and provide the treatnent prescribed by that doctor.
The court is not now being asked to order that Kosilek be
adm ni stered fermal e hornones or provi ded sex reassi gnnent surgery.
These are, however, forns of treatnent that are provided to sone,
but not all, transsexuals pursuant to the Standards of Care. Thus,
the injunction that Kosilek requests could ultimately require the
adm nistration of femal e hornones and, a year or nore |later, sex
reassi gnment surgery.

Odinarily, the Comm ssioner of the DOC would not be the
appropriate defendant in a case involving an inmte's claim
all eging a denial of nedical care. As Conm ssioner, Ml oney does
not wusually make decisions concerning nedical care. It is his
policy and usual practice to rely on the social workers and nedi cal
prof essional s enployed by the DOC, and the outside experts they
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often consult, to determ ne whether an i nmate has a serious nedi cal
need and, if so, what is necessary to treat it adequately.

Kosi | ek, however, has been dealt with differently. Because of
Kosilek's lawsuit Maloney, as a practical matter, has nade the
maj or decisions relating to Kosilek's nedical care.

As a result of this case, in consultation with attorneys and
doctors enployed by the DOC, in 2000 Ml oney adopted a bl anket
policy concerning the treatnent the DOC would provide to the
several transsexual prisoners inits custody. That policy is ained
at "freezing" a transsexual in the condition he was in when
incarcerated. It contenpl ates the adm nistration of femal e hor nones
for inmates for whomthey were prescribed prior to incarceration.
The policy strictly prohibits providing hornones to inmates |ike
Kosi | ek who have taken only "black market" hornones previously.
Mal oney's policy al so categorically excludes the possibility that
an inmate will receive sex reassi gnnent surgery. Because Ml oney
renmoved from the professionals enployed by the DOC their usual
di scretion concerning Kosilek's nedical needs and care, Ml oney's
conduct is properly the focus of this case.

Kosilek's clains involve facts that are wunusual, but not
unprecedented. In viewof the general |ack of public know edge and
understanding of gender identity disorders, the idea that an
i mprisoned mal e nurderer may ever have a right to receive female
hornones and sex reassignnment surgery may understandably strike

sone people as bizarre. However, Kosilek's clainms raise issues
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i nvol vi ng substantial jurisprudence concerning the application of
the Ei ghth Anmendnment to inmates with serious nedical needs. This
case requires the neutral application of the principles that energe
fromthat jurisprudence to the facts established by the evidence in
this case.

The Ei ght h Amendnent prohibits Cruel and Unusual Punishnent.

The Suprene Court has explained that "[t]he Amendnment enbodies

broad and idealistic concepts of dignity, civilized standards,

humani ty, and decency . Estelle v. Ganble, 429 U S. 97, 102

(1976) (internal quotation and citation omtted).

Anmong ot her things, the Ei ghth Arendnent does not permt the
unnecessary infliction of pain on a prisoner, either intentionally
or because of the deliberate indifference of the responsible prison
official. Any such infliction of pain is deemed "wanton." The
wanton infliction of pain on an inmate violates the Ei ghth
Amendnent .

Prisoners in the United States have a right to humane
treatment, including a right to adequate care for their serious
medi cal needs. The Constitution does not protect this right because
we are a nation that coddles crimnals. Rather, we recognize and
respect this right because we are, fundanentally, a decent peopl e,
and decent people do not allow other human beings in their custody
to suffer needlessly fromserious illness or injury.

Nevert hel ess, because the Ei ghth Amendnent prohibits only

certain punishnents, to establish a violation when a prisoner's
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health is at issue, it is not sufficient for an inmate to prove
only that he has not received adequate nedical care. Rather, he
must also prove that the official responsible for his care has
intentionally ignored a serious nedical need or been deliberately
indifferent to it.

Accordi ngly, the Ei ghth Amendnent standard has an objective
and subjective conponent. Wth regard to the objective prong, it
must be proven that there is a serious nedical need and that
adequat e care has not been provided. A serious nedical need is one
that involves a substantial risk of serious harmif it is not
adequately treated. Typically, it is a need that has been di agnosed
by a physician as nmandating treatnment or one that is so obvious
that even a |lay person would easily recogni ze the necessity for a
doctor's attention.

Adequate care requires treatnment by qualified personnel, who
provi de services that are of a quality acceptabl e when neasured by
prudent professional standards in the conmunity. Adequate care is
tailored to an inmate's particular nedical needs and is based on
medi cal considerations.

An inmate is not entitled to the care of his choice. Courts
must defer to the decisions of prison officials concerning what
form of adequate care to provide an inmate. However, courts nust
decide if the care being provided is mninmally adequate.

The subjective prong of the deliberate indifference test al so



has two parts. The responsi ble official nust be aware of facts from
which the inference could be drawn that a substantial risk of
serious harmexists. He nust also draw that inference.

Because the Eighth Anendnent proscribes the wunnecessary

infliction of pain on a prisoner, the practical constraints i nposed
by the prison environnent are relevant to whether the subjective
conponent of the Ei ghth Anendnent test has been satisfied. The duty
of prison officials to protect the safety of inmates and prison
personnel is a factor that my properly be considered in
prescribing nmedical care for a serious nedical need. It is
concei vabl e that a prison official, acting reasonably and in good
faith, m ght perceive an irreconcilable conflict between his duty
to protect safety and his duty to provide an innate adequate
medi cal care. |If so, his decision not to provide that care m ght
not violate the Ei ghth Arendnent because the resulting infliction
of pain on the i nmate woul d not be unnecessary or wanton. Rather,
it mght be reasonabl e and reasonabl e conduct does not viol ate the
Ei ght h Amendnent .

It is not, however, permssible to deny an inmate adequate
medi cal care because it is costly. 1In recognition of this, prison
officials at tinmes authorize CAT scans, dialysis, and other forns
of expensive nedical care required to diagnose or treat famliar
forms of serious illness.

If deliberate indifference to a serious nedical need is



proven, in order to obtain an injunction, an i nmate nust al so prove
that it is likely to continue in the future.

Thus, to prevail in this case, Kosilek is required to prove
that: (1) he has a serious nedical need; (2) which has not been
adequately treated, (3) because of Mal oney's deliberate
indifference; and (4) that deliberate indifference is likely to
continue in the future.

Kosil ek has proven the first two elenents of his claim but
not the last twd. Kosilek has a serious nedical need. He has not
been of f ered adequat e nedi cal treatnment for it. Indeed, he has been
offered no real treatnent at all. Therefore, the objective
conponent of the Eighth Anmendnent standard has been proven.

Kosi | ek has not, however, satisfied the subjective conponent
of the test. Ml oney knew many facts fromwhich it could have been
inferred that Kosil ek was at substantial risk of serious harmif he
did not receive adequate treatnent. Ml oney did not, however,
actually draw that inference.

Because of this litigation and the unusual issues it involves,
Kosil ek's nedical needs have not been addressed in a manner
consistent with the DOC s usual policy and practice. Qualified
physi ci ans have never eval uated Kosilek for the primary purpose of
prescribing treatnent. Rather, they have been enpl oyed as potenti al
expert witnesses in this case.

Because of the pendency of this case, Ml oney as a practi cal



matter renoved from the nedical personnel the DOC enploys their
usual authority to diagnose and treat Kosilek. Ml oney, who i s not
qualified to nake nedi cal judgnents, was pronpted by this case to
adopt a rigid, freeze-frane policy. This policy effectively
prohi bits DOC doctors and social workers from considering for
Kosi | ek hornone therapy and sex reassignnent surgery, which are
forms of treatnment prescribed by qualified professionals in the
community for sonme, but not all, individuals suffering fromsevere
gender identity disorders. As a result of that policy, no
i ndi vidual i zed nedi cal eval uati on has been done for the purpose of
prescribing treatnment for Kosilek's serious nmedical need.

Mal oney, however, did not adopt his policy with the intent to
inflict pain on Kosilek or as a result of deliberate indifference.
Mal oney did not focus on Kosilek's nedical needs. He acted as a
defendant with a legal problem He has been reluctant to allow
Kosil ek to receive hornones or sex reassignment surgery unless he
was legally required to do so. His reluctance has been rooted in
sincere security concerns, and in a fear of public and political
criticism as well. Mloney has not been influenced by the
possibility that treatnment for Kosil ek m ght be expensive. Rather,
he has been concerned that any expenditure for hornones or sex
reassi gnment surgery mght be an inappropriate use of taxpayers
noney.

As stated earlier, security is a legitimte consideration for



Ei ght h Amendnent purposes. A concern about political or public
criticismfor discharging a constitutional duty is not.

State and local officials, |ike judges, have a duty to obey
the Constitution. The Bill of R ghts provides citizens, including
those who are incarcerated, wth certain rights that even a
maj ority of their contenporaries cannot properly decide to violate.
Prison officials share with the courts the duty to protect those
rights, even if they believe that it may be unpopular to do so.

This court's decision puts Mal oney on notice that Kosil ek has
a serious nedical need which is not being properly treated.
Therefore, he has a duty to respond reasonably to it. The court
expects that he wll.

In essence, the court expects that Mloney wll allow
qual i fi ed nmedi cal professionals torecomend treatnent for Kosil ek.
At a mninmm psychotherapy with, or under the direction of, a
professional with training and experience concerning individuals
with severe gender identity disorder is required. Such therapy
shoul d rai se no security concerns.

| f hornones or sex reassignnent surgery are recommended,
Mal oney may properly consider whether security issues nake it
i npossi bl e to provide adequate nedical care in prison for Kosilek's
serious nedi cal need. The court expects that any such consi deration
wll include the follow ng facts.

Kosilek is already living largely as a woman in a nedium
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security male prison. This has not presented a security problem
The policy Ml oney adopted cont enpl ates conti nui ng femal e hor nones
for transsexuals for whom they have been prescribed prior to
i ncarceration. Mal oney expects that he woul d keep such inmates in
t he general population of a male prison. This has, evidently, been
done safely in several states, in the United States Bureau of
Prisons system and in Canada.

| f Maloney, in good faith, reasonably decides that there is
truly no way that he can di scharge both his duty to protect safety
and his duty to provide Kosilek with adequate nedical care, and
concl udes that security concerns nmust trunp the recommendati ons of
qualified nedical professionals, a court wll have to decide
whet her the Ei ghth Anmendnent has been violated. That question is
not now before this court. If, however, concerns about cost or
controversy pronpt Ml oney to deny Kosil ek adequate care for his
serious nedical need, Miloney wll have violated the Ei ghth
Amendnent. Kosilek will then likely be entitled to the injunction

t hat he has unsuccessfully sought in this case.

[1. FIND NGS OF FACT

The following facts are proven by a preponderance of the
credi bl e evi dence.

It is not disputed that Kosil ek has a genui ne gender identity

di sorder. A gender identity disorder is defined by the D agnostic
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and Statistical Mnual of Mental Disorders, Fourth Edition-Text
Revision ("DSMIV-TR')? as a major nental illness. Cenerally, and
in this case, a person suffering froma gender identity disorder
has the anatony of a male, but a brain that in effect tells him
that he is a fenale.

I ndi viduals suffering from a gender identity disorder are
sonetinmes referred to as "transsexual s." Ex. 7, at 3-4. The Suprene
Court has accurately described a transsexual as a person who has:

"[a] rare psychiatric disorder in which a person feels

persistently unconfortable about his or her anatomca

sex," and who typically seeks nedical treatnent,

i ncl udi ng hornone therapy and surgery, to bring about a

per mmnent sex change."

Farner, 511 U S at 829 (quoting American Medical Association

Encycl opedi a of Medicine 1006 (1989)).

The consensus of nedical professionals is that transsexual i sm
is biological and innate. It is not a freely chosen "sexual
preference" or produced by an individual's |life experience.

The DSM I V-TR i ncludes four diagnostic criteria for a gender
identity disorder:

A A strong and persistent cross-gender identification

(not merely a desire for any perceived cultural
advant ages of being the other sex)

* * %

B. Persi stent disconfort with his or her sex or sense

2The DSMIV-TR is regularly relied upon by professionals to
define and di agnose nmental illnesses. The DSMIV was an earlier
edition of the manual.
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of i nappropriateness in the gender role of that sex

* * %

C. The di sturbance is not concurrent with an intersex
condition [meani ng sexual | y anbi guous genitalia]

* * *

D. The disturbance causes clinically significant

di stress or inpairnment in social, occupational, or other

i nportant areas of functioning.

Ex. 6A, at 581.

Kosilek is nowfifty-three years old. Kosilek has |ong held a
strong and persistent belief that he is a wonan trapped in a man's
body. The severity of Kosilek's gender identity disorder 1is
evi denced, in part, by Kosilek's history of drug abuse and use of
femal e hor nones.

At the age of three, Kosilek was left by his nother in an
or phanage, where he was frequently punished for dressing as a
female. Beginning at the age of ten, he was reunited with his
not her, repeatedly raped by his grandfather, and stabbed by his
stepfather for his announced desire to live as a girl.

As a teenager, Kosilek ran away from hone, often dressed as a
wonman, engaged i n prostitution, and abused illegal drugs. From 1967
to 1968, Kosil ek received fenal e hornones prescribed by a physici an
in exchange for sex. He also took hornones for several nonths in
1971 and 1972. Wiile on hornones, Kosilek "felt normal" for the
first tinme in his life.

As a result of taking hornones in 1971 and 1972, Kosil ek
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devel oped breasts. Wen inprisoned in Chicago in this condition,
Kosil ek was gang raped in 1971 and 1972. He was al so assaulted
outside a gay bar by two nen who said they resented his effort to
beconme a girl. Kosilek was beaten so badly that he stopped taking
hor nones.

Al t hough he had dropped out of high school, Kosil ek managed to
earn a col | ege degree and to work productively for periods of tine.
Despite his painful belief that he was truly a femal e, Kosilek did
not seek treatnent for his gender identity disorder.

After relapsing into drug abuse, Kosilek entered a drug
rehabilitation facility. There he net Cheryl MCaul, who was
working as a volunteer counselor. MCaul told Kosilek that his
transsexual i smwoul d be cured by "a good woman," and married him
However, Kosilek's distress did not abate. In 1990, Kosilek
mur dered McCaul

Kosil ek was incarcerated at the Bristol County Jail pending
trial. Kosilek's case immediately received a great deal of
publicity, in part because he was wearing female clothing when
arrested. Later, when Kosilek's efforts to obtain treatnent for his
gender identity disorder at his own expense fail ed, Kosil ek engaged
in a publicized canpaign to be elected Sheriff. He also initiated
a pro se lawsuit against the Sheriff and others, claimng a deni al
of necessary nedical care.

Wiile detained pending trial at the Bristol County Jail,
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Kosil ek again took fenmale hornmones in the form of birth control
pills. The pills were illegally provided by a guard.

Bristol County Jail officials allowed Kosilek, at his own
expense, to consult an expert in gender identity disorders, Dr.
Nancy Strapko, in preparation for his trial. Dr. Strapko was not,
however, permtted to provide any treatnent to Kosil ek. The Sheriff
al so did not followDr. Strapko's recommendati on that Kosil ek begin
psychotherapy with a qualified specialist to address his gender
identity disorder.

Kosilek twice tried to commt suicide while awaiting trial.
One attenpt occurred when he was taking the anti depressant Prozac.
In addition, Kosilek attenpted to castrate hinself.

Kosi | ek was convicted of nurder and sentenced in 1992 to life
in prison without the possibility of parole. In January 1993 he
was placed in the custody of the Conm ssioner of the DOC

When Kosilek was transferred to the custody of the DOC, an
i ntake formnoted that he had "m nor breast devel opnent." Ex. 10,
at 3. This breast devel opnent evidently resulted fromthe hornones
t hat Kosil ek had been taking at the Bristol County Jail.

Since 1994, Kosilek has been incarcerated in the general
popul ation at MCl-Norfolk, a nmediumsecurity male prison. There,
Kosil ek has attenpted to |live as a woman to the maxi mum extent
possi ble. Kosilek had his nanme legally changed from Robert to

Mchelle. Virtually all of the i nmates and guards now call Kosil ek
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"Mchelle." Kosilek has grown his fingernails and hair |ong,
nodul ated his voice to sound nore femnine, had his clothing
tailored to appear nore femnine, and used various products as
makeup.

Kosi | ek has not been assaulted sexually while at MCl - Norfol k.
Nor does the evidence indicate that Kosilek has voluntarily had
sexual relations with any other inmate.

Kosi |l ek has demanded that prison officials at M -Norfolk
provide treatnent for his gender identity disorder. Wen his
demands were not net, Kosilek anended his conplaint to add
al | egations concerning his treatnent by the DOC and many noti ons.
Kosi | ek' s case agai nst Nelson and the present suit have provided
Kosil ek with hope. As a result, Kosilek has behaved well in prison
and has been properly perceived by prison officials as not
presenting a high risk of inmmnent harmto hinself.

However, Kosilek has repeatedly expressed his intention to
kill hinmself if he does not obtain relief in this case. The court
concludes that there is a high risk that Kosilek will harm hinsel f
if he does not receive adequate treatnent for his severe nenta
illness. Kosilek's stated intention to kill hinself is not nmerely
a threat made to mani pulate the DOC or the court. As Dr. Marshal
Forstein persuasively put it, he has never known a "heterosexua
man want to voluntarily give us his penis to get sonething like

hor nones. " The court concludes that Kosilek's gender identity
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di sorder is causing himsevere enotional distress.

Dr. George Brown opined thatif Kosilek does not receive
hornmone treatnents, "the likelihood is exceedingly close to one
hundred percent that she will kill herself."® The DOCis conmtted
to trying to prevent this. However, the court finds that absent
adequate treatnent, there is a significant risk that Kosilek wll
again attenpt suicide and may, |ike sone other inmates, succeed.*

In 1999, G egory Hughes, the DOC Regi onal Adm nistrator for
Mental Health, spoke wth Dr. Kenneth Appel baum a University of
Massachusetts Medi cal School psychiatrist and the Director of the
program whi ch provides nental health care to DOC i nmates, and his
col | eague Dr. Ira Packer of the University of Massachusetts Medica
School about obtaining a multi-disciplinary psychol ogica
assessnment of Kosil ek. Hughes was i nterested i n assessi ng Kosilek's
needs for nental health services and i n eval uati ng whet her Kosil ek
in fact suffered froma gender identity disorder.

As a result, Kosilek nmet twce wth Karen DeWes, a socia

worker who had no training or experience in treating gender

3The conplete trial transcript has not been prepared. Wen
possi bl e, however, the court has cited the transcript for direct
guotes fromthe trial testinony.

“The court notes that the DOC enpl oyees who are npst
directly responsible for Kosilek, Dr. Ira Packer, G egory Hughes,
and Mark Burrowes, agree with Kosilek's experts, Drs. Forstein
and Brown, that there is a high risk that Kosilek will attenpt
suicide if he does not receive adequate treatnent as a result of
this case.
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identity disorders. Kosilek cooperated with DeWes during these
sessions and provided historical information about hinself.

DeWes caused Kosilek to be seen once by Dr. Jorge Veliz, a
psychi atri st enployed by the DOC who al so did not have experience
with gender identity disorders. Veliz did not testify at trial
According to Kosilek, however, Veliz recommended that Kosilek
informthe court that he wanted sex reassi gnnent surgery as well as
hornones because hornones alone would be only a "band-aid
approach.” Feb. 5, 2002 Tr. at 70. Veliz referred Kosilek to
Kat herine Herzog, a staff psychologist at MI-Norfolk, for
psychol ogical testing. Kosilek refused to participate in the
testi ng because he had previously undergone simlar tests and the
results were avail abl e.

DeVWes, Veliz, and Herzog i ssued a nenorandumi n about June or
July 1999, concludi ng, anpong ot her things, that Kosil ek appeared to
nmeet sonme of the DSMIV-TR criteria for a gender identity disorder.
The menorandum stated: Kosilek "has a lengthy history of
considering hinsel f transgendered. In addition, his history reveal s
that he has struggled with drug addiction and dependence .
[ and] has been treated for depression prior to his incarceration.”
Ex. 21., at 4. The nenorandum noted that Kosil ek "nmade a very good
adjustnment to prison |life" and "has no acute psychiatric probl ens
at this time." 1d.

Kosi | ek persisted in seeking treatnent for his gender identity
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disorder. As a result, in Fall 1999, Kosilek nmet with DeWes a
nunber of times for supportive therapy sessions. At that tine,
Kosi | ek was not cooperative wth DeWes because she did not have
any training or experience in treating individuals wth gender
identity disorders and could not, therefore, provide the treatnent
Kosi | ek sought.

At trial Kosilek, through counsel, requested that the court
i ssue an injunction requiring that he be provided with treatnent in
prison for gender identity disorder consistent with the Standards
of Care. The Standards of Care are devel oped and published by
i nternational experts who specialize in the treatnent of gender
identity disorders. As explained by Kosilek's experts, Drs.
Forstein and Brown, as well as by Dr. Appel baum the Standards of
Care describe the generally accepted treatnent for individuals with
gender identity disorders in the community.

The followng provisions of the Standards of Care are
pertinent to this case. The eligibility requirenents for certain
treatments are "neant to be mninmum requirenents.” Ex. 7, at 2.
Clinical departures from the guidelines may be justified by a
patient's "unique . . . social . . . situation,"” anong other
things. 1d.

The Standards of Care establish a "triadic treatnent
sequence."” This triadic sequence is conprised of: (1) hornone

therapy; (2) a real-life experience of living as a nenber of the
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opposite sex; and (3) sex reassignnment surgery. Id. at 3. According
to the Standards of Care:

Many adults wth gender identity disorder find
confortable, effective ways of living that do not involve
all the conponents of the triadic treatnent sequence.
Wil e sone individuals manage to do this on their own,
psychot herapy can be very hel pful in bringing about the
di scovery and maturational processes that enable self-
confort.

Id. at 11 (enphasi s added). However, "psychot herapy i s not intended
to cure the gender identity disorder.” 1d. at 12.

The Standards of Care state that cross-sex hornones are "often
medi cally necessary" "for properly selected adults wth gender
identity disorders.” |Id. at 13. "They inprove the quality of life
and limt the psychiatric co-norbidity, which often acconpanies
lack of treatnent.” [d. In lay terns, this neans that the
adm ni stration of hornones to a transsexual typically dimnishes
co-exi sting serious psychol ogi cal problens such as depression and
suicidality. As the Standards of Care explain:

Hor none t her apy can provi de significant confort to gender

patients who do not wish to cross live or wundergo

surgery, or who are unable to do so. |In sone patients,

hor none t herapy al one nay provi de sufficient synptomatic
relief to obviate the need for cross living or surgery.

Id. at 14 (enphasis added).?®

Pursuant to the Standards of Care, in order to be eligible for

°Dr. Forstein testified that, in recognition of the nedica
necessity of hornones for sone transsexuals, Massachusetts now
pays for hornones prescribed for indigent individuals being
treated for gender identity disorders.
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hor nones, an i ndivi dual nust, anong ot her things, have a docunent ed
real life experience of living as a nenber of the opposite sex for
three nonths or at | east three nonths of psychotherapy. Ex. 7, at

13.

The Standards of Care expressly address the issue of hornone
therapy for certain prisoners:

Hormone Therapy and Medical Care for Incarcerated
Persons. Persons who are receiving treatnment for gender
identity disorders should continue to receive appropriate
treatment followng these Standards of Care after
i ncarceration. For exanple, those who are receiving
psychot her apy and/ or cross-sex hornonal treatnments shoul d
be al l owed to conti nue this nedi cally necessary treatnent
to prevent or limt enotional Iliability, undesired
regressi on of hornonal | y-i nduced physi cal effects and t he
sense of desperation that nay | ead to depressi on, anxiety
and suicidality. Prisoners who are subject to rapid
wi t hdrawal of cross-sex hornones are particularly at risk
for psychiatric synptons and sel f-injurious behaviors.
Medi cal nonitoring of hornonal treatnent as described in
t hese Standards should also be provided. Housi ng for
transgendered prisoners should take into account their
transition status and their personal safety.

Ex. 7, at 14. Dr. Brown wote this part of the Standards of Care.
He persuasively explained that this statenent does not nean that
the Standards of Care intend to suggest that hornone therapy and
other treatnent need not be provided to prisoners who were not
receiving such treatnment prior to their incarceration. Rat her,
this is an i ssue not specifically addressed in, or resolved by, the
St andards of Care.

If hornone therapy does not adequately alleviate a

transsexual ' s di stress, the Standards of Care general ly contenpl ate
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a "real life experience" in which the person "fully adopt[s] a new
or evolving gender role or gender presentation in everyday life."
Id. at 17. Hornones are inportant to this effort. Odinarily, the
real life experience includes functioning in school, at work, or in
the community as a nenber of the opposite sex, and being regarded
as a person of that gender. |[d. at 17-18. As Drs. Forstein and
Brown convincingly testified, however, Kosilek's "real life" is
prison. The fact that he is incarcerated does not nean that he
could not have a real life experience wthin the neaning of the
Standards of Care, which are expressly intended to be applied
flexibly to accommbdate a patient's unique social situation. |d.
at 1.

Pursuant to the Standards of Care, after at |east one year of
a real life experience, including hornones, sone individuals are
candi dates for sex reassignnent surgery. |d. at 20. The Standards
of Care state that:

Sex Reassignnent is Effective and Medically Indicated in

Severe G D. In persons diagnosed with transsexualismor

profound G D, sex reassignnment surgery, along wth

hornone therapy and real -1ife experience, is a treatnent

that has proven to be effective. Such a therapeutic
regi men, when prescribed or recomrended by qualified

practitioners, is nedically indicated and nedically
necessary. Sex reassignnent is not “"experinental,"

"investigational, el ecti ve, cosnetic," or optional in

any nmeani ngful sense. It constitutes very effective and

appropriate treatnment for transsexual i smor profound A D
ld. at 18 (enphasis added).

The DCOC has publ i shed policies concerning nmedi cal services for
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i nmat es. Anong other things, it is the DOC s policy that, "[a]ccess
to health care is an inmate's right and not a privilege" and that
"[a]ll health care services shall be conparable in quality to that
available in the comunity."” Ex. 13, at 8 630.01. This policy
expressly applies to nental health services. Under the relevant
contract, the private nedical contractor is to have ful
responsi bility for decisions concerning the type, timng and | evel
of nmedical, dental and health services to be provided to i nmates.
Consistent with this, decisions concerning an inmate's health care
are made by nedi cal professionals, social workers enpl oyed by the
DOC, and the specialists they often choose to consult.

Kosi | ek, however, has been dealt with differently, in part
because of his lawsuit relating to his nedical care. On the
recommendati on of Dr. Appel baum in early 2000, the DOC engaged Dr.
Forstein, an expert in treating individuals with gender identity
di sorders, to exam ne Kosilek. Dr. Forstein was asked to address
two questions raised by this court at a Decenber 20, 1999 heari ng:
(1) whether Kosil ek had a genui ne gender identity disorder; and, if
so, (2) what the recomended course of treatnent would be if
Kosil ek were not incarcerated. These questions were relevant to
Kosilek's pending notion for a prelimnary injunction and to
whet her this case truly presented a constitutional question.

As the court expl ai ned at the Decenber 20, 1999 hearing and in

several subsequent Orders, if Kosilek were "not gender dysphoric,
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or if the requested estrogen therapy and sex change surgery would
not be deenmed nedically necessary if [Kosilek] were not
i ncarcerated, the court [would] not be required to deci de whet her
the failure to provide the requested hornones and surgery viol ates
[ Kosil ek's] Ei ghth Anendnent rights. It is axiomatic that courts
shoul d not deci de controversies on constitutional grounds if it is

not necessary to do so. See, e.q., Three Affiliated Tribes of Fort

Berthold Reservation v. Wrld Eng'g., P.C., 467 U S. 138, 157

(1984)." May 8, 2000 Order; see also Dec. 23, 1999 Oder

After reviewi ng records and exam ning Kosilek, Dr. Forstein
provided the DOC with a March 15, 2000 report. Ex. 109. Dr.
Forstein diagnosed Kosilek as having a gender identity disorder
wi thin the neaning of DSMIV. He recommended that Kosilek receive
psychot herapy with a qualified therapist who has know edge of and
experience wth gender identity disorders; reinstitution of femal e
hornmones; consultation with an experienced surgeon who speci ali zes
i n sexual reassignnent; psychiatric nonitoring; and giving Kosil ek
access to personal care itens such as makeup. |d.

I n explaining the bases for his recommendations, Dr. Forstein
wrote, anong other things, that:

[ Kosi | ek] had no hom ci dal or suicidal ideation, although

he acknow edged two prior suicide attenpts which were
significant for their level of potential lethality.

* * %

He made a pact with hinself that if at 50 he had not
achieved his goal of beconming truly fenale, he would
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consi der |ife hopel ess and neani ngl ess. He had no active
suicidal ideation, but there was a sense that in the
absence of becoming a female, he would not choose to
continue living as a male. H s sense of sadness and
sense of loss for many things in his life, and for the
| oss of those years during which he m ght have lived as
a woman was apparent. One area of concern is the
potential suicidality if this last chance [provided by
his lawsuit] to achieve his lifelong desire is denied.
| believe that he would be a great risk for self harm
perhaps nmutilation, if not suicide.

Id. (enphasis added).

Dr. Forstein was engaged because of this litigation, rather
t han because t he DOC prof essi onal s responsi bl e for Kosilek's health
had decided to consult an outside expert to diagnose and treat
Kosi | ek. Accordingly, Dr. Forstein's advice was not considered
primarily or exclusively by the DOC professionals responsible for
mental health matters, who would typically determ ne whether an
inmate had a nental illness and, if so, the appropriate treatnent
for it.

Rat her, the decision on howto deal wth Kosil ek and any ot her
prisoner suffering from a gender identity disorders was, as a
practical matter, made by Miloney in his capacity as the
Comm ssi oner of the DOC, in consultation with his attorneys, nental
heal t h professionals, and several nenbers of his staff. Therefore,
Mal oney is the person on whomthe court nust focus in determ ning

whet her the deliberate indifference required to establish a
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violation of the Ei ghth Armendnent has been proven in this case.®

Mal oney previously served as the head social worker for the
DOC. Mal oney testified, however, that he was not qualified to nake
medi cal judgnments. Rather, he has to seek advice fromthe nedica
professionals, particularly in this mtter Drs. Appel baum and
Packer of the University of Massachusetts Mdical School. That
institution has a three-year, $18,000,000 contract to provide
nental health services to inmates in the custody of the DCC. ’

In about April 2000, a neeting to discuss this case and the
possi bl e issuance of guidelines for dealing with inmtes wth
gender identity disorders was planned. In anticipation of that
nmeeting, Dr. Packer spoke with the attorneys for the DOC and ot hers
who worked for Maloney. As a result, he understood "from the get
go" (neaning "inmmediately") that Ml oney did not want to provide

Kosi |l ek or any other inmate hornones or sex reassignment surgery.

At the January 29, 2002 final pretrial conference,
defendant's counsel stated that the court should focus on
Mal oney' s state of mind for the purpose of determ ning whet her
deli berate indifference has been proven because Mal oney was "t he
maj or deci si onmaker." Jan. 29, 2002 Tr. at 4. That was al so the
plaintiff's position. 1d. at 5. Defendant's counsel equivocated
on this issue on the first day of trial, February 4, 2002. To
the extent, if any, that the defendant now contends that Ml oney
is not the person whose state of m nd should be considered
concerning deliberate indifference, that contention is not
supported by the evidence. Rather, plaintiff has proven that
Mal oney is the person who nmade the nost critical decisions
concerning the nedical care that would be offered to Kosil ek.

The DOC contract for health services states that the
provider is not obligated to pay for "sex change surgery or
treatnent,” but does not prohibit such paynents. Ex. 9, at 73.
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Dr. Packer had no experience with gender identity disorders.
To prepare for the neeting with Mal oney, he did a search of the
medical literature. He found a 1996 article by Dr. Robert D ckey
and others in Canada, "Transsexuals within the Prison System An
| nternational Survey of Correctional Services Policies," which had

been published in Peterson, et al., 14 Behavioral Sciences and the

Law 219-29 (1996).

On April 18, 2000, Dr. Packer sent a nenorandum to Dr.
Appel baum and several nenbers of Maloney's staff, but not to
Mal oney hinself. In that nenorandum Dr. Packer distilled what he
characterized as "the gist of the article.” Ex. 12. He wote that
t he authors had conducted a survey of sixty-four prison prograns
from Eur ope, Canada, Australia, and the United States, and reported
that "[n]one had a policy that all owed for sex reassi gnnent surgery
and 'the vast majority of respondents indicated that there were no
ci rcunst ances whereby sex reassignnent woul d be considered for an
al ready incarcerated transsexual.'" 1d. Dr. Packer al so wote that
in Dr. Dickey's view "The best principle in managenent of
transsexuals is to 'freeze-frame' the inmate at the state he or she
was at on the date of their arrival in the system i.e., maintain
the status quo." [d. According to Dr. Packer's nenorandum
"pursuant to this approach: Inmates should be nmintained on
hornmones only if they had previously been a candidate for sex

reassi gnnment surgery and if they were prescribed by a recogni zed
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expert in treating gender disorders.” [|d.

On April 28, 2000, Maloney net for about thirty mnutes with
his attorneys, Drs. Appel baum and Packer, John Noonan, Director of
the DOC Health Services Division, Hughes, and Kathl een Dennehey,
t he DOC Deputy Conm ssioner. Hughes and Drs. Appel baum and Packer
were seeking Maloney's ultimate decision on how to deal wth
Kosil ek and any other transsexual inmates in the custody of the
DOC. Mual oney felt that the purpose of the neeting was to provide
him wth professional advice on what to do about a policy for
inmates with gender identity disorders, rather than to discuss
Kosi | ek. However, the instant |awsuit pronpted the neeting and the
deci sion to devel op such a policy. Kosilek was discussed.

As of April 28, 2000, Ml oney had not read Dr. Forstein's
report. He was told that Dr. Forstein had diagnosed Kosilek as
havi ng a gender identity di sorder and was recommendi ng t hat Kosi |l ek
receive the treatnent that was available in the comunity. Ml oney
was not then told, and did not then know, that Kosilek had tw ce
attenpted suicide and had also tried to castrate hinself.

Mal oney had not read Dr. Dickey's article or Dr. Packer's
menor andum purporting to summarize it. Anmong other things, the
Di ckey article, but not Dr. Packer's nenorandum reported that
twenty-seven of the sixty-four jurisdictions surveyed stated that
they would decide on a case-by-case basis whether to initiate

hornone therapy for an inmate and three nore jurisdictions stated
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that they woul d consider initiating such treatnent reasonabl e. Ex.
17, at 222. The article also reported that thirty reporting
jurisdictions indicated that the risk of sexual assaults on
transsexual inmates "was |likely no higher than that faced by non-

transsexual inmates," while another twenty-two stated that the risk
of sexual assaults was "unknown." |d. at 223.

Mal oney al so had not read the Standards of Care. Nor was he
told what they prescribed.

At the April 28, 2000 neeting, Ml oney's attorneys discussed
the judicial decisions in other cases involving transsexuals.
Mal oney was told that no reported case had held that the
Constitution requiredinitiating hornones for a prisoner not taking
hor nones before being incarcerated. Rather, he was told that court
deci sions indicated that nental health counseling was sufficient
treatnent for an inmate with a gender identity disorder. Ml oney
was told that Medicaid did not pay for hornone therapy or for sex
reassi gnment surgery. In addition, Maloney was also told that Dr.
Dickey's article advocated the freeze-frane approach in dealing
with inmates with gender identity disorders.

At the neeting, Mal oney expressed si ncere and seri ous concerns
about security within the prison if Kosilek or any other innate
were to receive hornones or sex reassignment surgery. Ml oney
understood that twenty-five percent of the inmates in his custody

were sex offenders. He was worried that a person with breasts
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living as a female in a male prison, would create a risk of
violence that could injure prison guards, as well as inmates. He
felt that even allowing an inmate to have make-up could facilitate
attenpts to escape. In addition, Ml oney stated that he did not
have the authority to place a person sentenced as a nale in the
femal e prison, M -Fram ngham so that was not an option. In Apri
2000, Mnaloney believed that only three inmates having gender
identity disorders had been in the custody of the DOC during the
previ ous twenty-ei ght years.

Al t hough he did not say so at the April 28, 2000 neeting
Mal oney did not regard sex reassignnment surgery as an appropriate
use of taxpayers' noney. Ml oney and his colleagues, including
Hughes, thought that any such expenditure would be politically
unpopul ar.® Maloney did not want to authorize hornones or sex
reassi gnment surgery for Kosilek or any other inmate unl ess he was
legally obligated to do so.

Mal oney announced at the April 28, 2000 neeting that he would
adopt a freeze-frane policy for inmates having gender identity
di sorders. The DOC would provide hornones to any inmate who had
previ ously been prescribed hornones, probably place that person in

the general population of the prison, and deal with any security

8At the time of trial the DOC was supporting proposed
| egi slation that would prohibit inmates with gender identity
di sorders from changing their nanes. The DOC had not expressed a
vi ew on another bill that would prohibit providing inmates with
hor nones and sex reassignnent surgery.
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i ssues that mght arise. The DOC would not, however, initiate
hornmones for an inmate for whom hornones had not been prescribed
prior to his incarceration.

Drs. Appel baum and Packer did not think that a nedical or
clinical decision had been made concerning Kosilek or any other
inmate. Rather, they believed that an adm ni strative deci si on had
been nmade--one that prohibited certain forns of treatnent for
inmates with gender identity disorders who were not receiving
prescri bed hornones prior to their incarceration. Dr. Appel baum
who had read the Standards of Care, and Dr. Packer, who had not,
each thought that Ml oney's adm nistrative decision was clinically
reasonable. They did not, however, express this view at the Apri
28, 2000 neeting.

As directed by Ml oney at the April 28, 2000 neeting, Dr.
Packer drafted "Cuidelines for Mental Health Treatnent of Inmates
with Gender ldentity Disorder” (the "Quidelines") to inplenment
Mal oney' s deci si on concerni ng transsexual prisoners. As Dr. Packer
testified, he was not then know edgeabl e about individuals with
gender identity disorders. At the tinme he drafted the Guidelines,
Dr. Packer was still not aware of the Standards of Care.

Mal oney approved the Cuidelines. Drs. Appel baum and Packer
i ssued themon May 15, 2000. The Cui delines expressly apply only to
inmates who were not on prescribed hornones prior to being

incarcerated. Ex. 3 at 1. They state that they would need to be
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nodi fied for individuals who were receiving hornones previously.
Id. The Cuidelines prohibit hornones and/or sex reassignnent
surgery from being provided for inmates who were not receiving
hornmones prior to incarceration because the "Departnment of
Corrections has determned that [opportunities for the Real Life
Experience that is recormmended prior to sex reassignnment surgery]
cannot be afforded i nmates since security and operational concerns
do not allow inmates to dress and function as nenbers of the
opposite sex." 1d.

The Quidelines permt Kosilek, as an individual who has not
recei ved prescribed hornones prior to incarceration, and others
simlarly situated, to receive "supportive therapy" to help "the
inmate cope with the distress and stress associated with the desire
to be of the opposite sex and the inability to change within the
prison environnment." |d.

I n essence, the CGuidelines provide that DOC personnel should
try to help Kosilek and any other inmate having a gender identity
di sorder to cope with his plight, but categorically preclude the
forms of treatnment generally provided in the comunity in this
country--no matter how severe and painful the inmate's nenta
illness nmay be--if the i nnate was not receiving prescribed hornones
prior to his incarceration.

After April 28, 2000, but prior to approving the CQuidelines

issued on WMy 15, 2000, Maloney read Dr. Forstein's report.
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Accordingly, when the CQuidelines were pronulgated, Maloney
understood that there were risks associated with the failure to
treat a gender identity disorder, including the risk of acute
depression, self-nutilation or autocastrati on, and sui cide. He al so
knew that Dr. Forstein, at |east, thought that there was a great
risk that Kosilek would again attenpt suicide if his gender
identity disorder was not properly treated. However, follow ng the
April 28, 2000 neeting and prior to approving the QCuidelines
Mal oney al so | earned that before Dr. Forstein's report was received
DOC clinicians had not perceived a risk that Kosilek would comm t
sui ci de.

In any event, Maloney believed that many inmates present a
risk of suicide. He knew that sone succeed in killing thensel ves.
Mal oney thought, however, that established DOC procedures would
prevent Kosilek from doing so. Consistent with this belief, the
GQuidelines provided for "crisis intervention as needed,” in
addition to "supportive therapy." 1d.

On May 19, 2000, a nental health treatnent plan (the
"Treatment Pl an") consistent with the new Gui del i nes was i ssued for
Kosilek. Ex. 1, at 41. Dr. Packer asked DeWes to prepare it. Dr.
Packer had still not read the Standards of Care or spoken to either
Dr. Forstein or Dr. Dickey.

The Treatnment Plan's primary stated goal was to hel p Kosil ek

devel op "coping nmechanisns to relieve [the] stress"” related to his
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gender identity disorder. 1d. Kosilek was to be offered bi-nonthly
i ndividual treatnent "to devel op sel f-soothing strategies wthout
violating DOC rules." Id. DeWes told Kosilek that self-soothing
strategies neant "to think pretty thoughts." Feb. 4, 2002 Tr. at
72. Another therapist said that other self-soothing strategies
i ncluded "counting to ten" and "telling yourself it is not worth it
to get into trouble.”™ 1d. at 72-73.

DeWes told Kosilek and Dr. Packer that the Treatnment Plan
of fered Kosil ek nothing. She also told Dr. Packer that she did not
feel that the plan permtted her to provide therapy to Kosil ek
Dr. Packer disagreed.

After the CGuidelines were issued, Ml oney sought additional
i nformati on concerning how other jurisdictions dealt with inmates
wi th gender identity disorders. He contacted officials in Nebraska
and New York, and was told that they do not have separate units for
inmates wth gender identity disorders.

Mal oney al so caused his staff to send out a survey to other
jurisdictions. Wth one exception, however, he did not read the
results or the sonmewhat msleading summary of them that was

pr epar ed. °

°The responses to the survey, and purported sumary of them
conprise Exhibit CCC

The responses to the survey are hearsay. Contrary to
defendant's contention, Exhibit CCC is not adm ssi bl e under the
"residual " hearsay exception. See Fed. R Evid. 807. The court is
not persuaded that the statenents contained in Exhibit CCC bear
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Mal oney did see the faxed response to the survey from the
United States Bureau of Prisons. It indicated to Maloney that the
Bureau of Prisons adhered strictly to a freeze-frane approach.
Mal oney felt that was significant because he regarded t he Bureau of
Prisons as a large, quality "organization that you look to for
di rection when you' re a Comm ssioner of Corrections.” Feb. 6, 2002
Tr. at 43. The Bureau of Prisons' response to the survey also
stated that inmates wth gender identity disorders were not nore

likely to be subject to physical or sexual assaults than other

t he required equival ent circunstantial guarantees of
trustworthiness,” see Schering Corp. v. Pfizer, Inc., 189 F.2d
218, 232-33 (2d Cir. 1999), or that such statenents are nore
probative on the issues presented than other avail abl e evi dence.
The residual exception is to be used sparingly, in exceptional
circunstances. See Doe v. United States, 976 F.2d 1071, 1074
(7th Cr. 1993) (citing ldaho v. Wight, 497 U S. 805, 817
(1990)). This is not such a case. Accordingly, Exhibit CCCis
not adm ssible for the truth of the information provided in
response to the survey.

To the extent that Ml oney relied on Exhibit CCC, however,
it would be admi ssible, not for its truth, but as evidence of
whet her Mal oney acted with deliberate indifference. However, with
t he exception of the response fromthe United States Bureau of
Prisons, Maloney did not read or rely on any part of Exhibit CCC
i n maki ng decisions relevant to Kosilek. No other w tness
testified that he or she read the survey or comruni cated the
substance of its contents to Mal oney. A menorandum which was not
produced at trial, purporting to summarize the survey results was
read at a staff neeting. However, it is not proven that Ml oney
was present when the docunent was read. Deputy Comm ssioner
Dennehy did testify, however, that she communi cated to Ml oney
that the DOC was in the "mainstreant of departnents of
corrections. Accordingly, with the exception of the Bureau of
Prisons response, Exhibit CCC has not been considered by the
court as evidence of whether Ml oney acted with deliberate
i ndi fference. Dennehy's statenent has been considered on this
i ssue.
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i nmates. Ex. CCC.

As discussed in 8 IV.3, infra, the Bureau of Prison's policy
was not as rigid as Maloney understood it to be. Wile it did
establish a presunptive freeze-frane approach, in contrast to the
DOC s policy, it permtted exceptions to be made in appropriate
cases and established a procedure for doing so.

I n June 2000, Dr. Forstein was asked by representatives of the
DOC whether his recommendations for treating Kosilek in prison
would differ from those in his Mrch 15, 2000 report, which
addressed what he woul d prescribe if Kosilek were in the conmunity
rather than incarcerated. Wwen Dr. Forstein stated that his
recommendations regarding what was required to treat Kosilek
adequately were not altered by the fact that Kosilek was
incarcerated, the DOC term nated its relationship wth him

The DOC then retai ned as a consultant Dr. Dickey, an author of
the article found by Dr. Packer. Dr. D ckey works at the C arke
Institute of Psychiatry, an organi zation in Canada that deals with
gender identity disorders, anong other things. Dr. D ckey and his
coll eagues at the Clarke Institute do not use the Standards of
Care, which are regularly relied upon by experts in the United
States and elsewhere for treating gender identity disorders.
Rather, Dr. Dickey and his colleagues inpose nore rigorous
requi renents before prescribing hornones or authorizing sex

reassi gnment surgery. Mire specifically, Dr. D ckey and his
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col | eagues require, at a mnimum a real |ife experience during
whi ch a person lives for a year in the comunity as a nenber of the
opposite sex before prescribing hornones. In Dr. Dickey's opinion

it is inpossible for a person to have a real life experience in
prison.

Dr. Dickey's approach woul d al nost al ways preclude initiating
hornones for an inmate for whomthey had not been prescribed prior
to incarceration. However, Dr. Dickey testified that a blanket
policy prohibiting the initiation of hornones is "too strong."

On August 8, 2000, the court granted Ml oney's notion to
di sm ss Kosilek's clainms against him in his individual capacity,
for nmoney damages, finding that Ml oney had qualified imunity
concerning those cl ainms. Therefore, the sol e remai ni ng i ssue becane
whet her Kosilek is entitled to injunctive relief because Mal oney is
violating Kosilek's rights under the E ghth Anmendnent. °

Dr. Dickey eval uated Kosil ek on February 16 and 17, 2001, in
preparation for the trial of this case. In his view, while Kosilek
had a gender identity disorder, as defined by the DSMIV TR,

Kosilek did not have a major nental illness. Dr. D ckey found

°0On August 8, 2000, the court also allowed the notion of
David Nel son, the former Sheriff of Bristol County, for summary
j udgnment because the evidence was not sufficient to permt a
reasonabl e factfinder to conclude that Nelson had acted with
del i berate indifference to Kosilek's known serious nedi cal needs.
The Court of Appeals for the First Grcuit affirnmed the court's
deci sion. See Kosilek v. Nelson, C. A No. 01-1185; Judgnent, Mar.
22, 2002.
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Kosilek to be clear, coherent, and rational. Because he does not
believe that a person can have a real l|ife experience in prison,
Dr. Dickey does not consider Kosilek to be a candidate for sex
reassi gnment surgery.

Dr. Dickey has "sone concern"” about providing Kosilek wth
hornmones. I n his opinion, doing so would create a fal se hope that
Kosi | ek woul d eventual |y recei ve sex reassi gnnent surgery. However,
Dr. Dickey testified that he woul d not totally rule out prescribing
hornmones for Kosilek. The fact that Kosilek has no chance of
rejoining the community "confounds" that determnation for Dr.
D ckey. Nevertheless, if atreating professional found that Kosil ek
was depressed and not able to function because of his gender
identity disorder, Dr. Dickey would recomrend a trial of hornone
treatment to determ ne whether that would i nprove his condition

On Septenber 14, 2001, the court denied Ml oney's notion for
summary judgnent. In doing so, the court raised the question of
whether it would be nedically possible and legally sufficient for
the DOC to prescribe nedication for Kosilek that woul d reduce his
psychol ogi cal pain to the point where his gender identity di sorder
was not a "serious nedical need,” wthout treating Kosilek's
underlying condition in any way. Trial was schedul ed for Novenber

2001. !

1The trial was postponed for several nonths because defense
counsel becane unavail abl e.
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On Cctober 16, 2001, Kosilek's nmental health Treatnent Plan
was revised by Hughes, who is not a doctor and had never seen
Kosi | ek, at |east for the purposes of evaluation or treatnent. EX.
14. The stated purpose of the revised plan (the "Revised Treat nent
Plan") was to address Kosilek's acknow edged gender identity
di sorder and "history of depression as evidenced by previous
reported suicide attenpts and recent self-reports of depressed
nood. " 1d. The Revised Treatnent Plan stated that "[t]reatnment w ||
be provided by a licensed Mental Heal th Professional with know edge
of treatnment issues pertaining to Gender ldentity Disorder. In
addition, the treating clinician wll obtain consultation fromDr.
Robert Di ckey when necessary." 1d. at 1. Responding to the question
rai sed by the court on Septenber 14, 2001, the Revised Treatnent
Plan for the first tinme provided that "[t]he option of a
psychophar macol ogi cal evaluation is readily avail able to determ ne
if synptons m ght be aneliorated by psychotropic nedications.” 1d.
at 2. In preparing the Revised Treatnent Plan, Hughes did not ask
anyone or consi der how hornones m ght affect the risk that Kosil ek
woul d commt suicide or nutilate hinself.

There is no psychiatrist at M -Norfolk. In COctober 2001,
Mar k Burrowes was the social worker assigned to work with Kosil ek.
At that time, Burrowes had no training or experience working with
i ndi viduals having gender identity disorders. He and several

col | eagues recei ved about two hours of training on gender identity
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di sorders prior to trial.

According to Burrowes, it was "strange" that a treatnment plan
for Kosilek was prepared without his participation. This was the
only time that Burrowes was not involved in developing the
treatnment plan for an inmate for whom he was responsi bl e. Burrowes
has nmet wth Kosil ek since the plan was issued in Cctober 2001. In
his opinion, the Revised Treatnent Plan is not adequate to keep
Kosilek fromattenpting suicide if he | oses this case. |In Burrowes'
view, the Revised Treatnent Plan is deficient because it nmakes no
provi sion for therapy with anyone with expertise in gender identity
di sorders or for hornpbnes. |1d. at 54, 56. Burrowes also testified
t hat because the Revi sed Treatnent Pl an "does not incl ude treatnment
via hornonal therapy, this plan is basically nothing." 1d. at 56.

As Kosil ek testified, nedications such as Prozac have at tines
been hel pful in alleviating his enotional distress. However, as Dr.
Brown credibly explained, treating depression with drugs, wthout
addressing the causes of it, may actually increase the risk of
sui ci de by gi ving depressed i ndi vidual s the energy to act that they
| acked previously. The fact that Kosilek has once attenpted
suicide while taking Prozac in jail indicates the risk of relying
on nedi cation alone in his case.

Kosil ek has, at tines, refused to cooperate fully with DOC
t herapi sts assigned to assist himin the past because they | acked

expertise in dealing with gender identity disorders. Kosi | ek
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woul d, however, cooperate with a doctor who was properly qualified
to address his condition and any social worker working with that
doctor. As Dr. Di ckey acknow edged, it woul d not be appropriate for
hi mor any of his colleagues at the Carke Institute to attenpt to
treat Kosilek because Dr. Dickey's role as a witness in this case
woul d reasonably preclude the | evel of trust necessary for a proper
t herapeutic rel ati onship.

As DeWes and Burrows, the DOC enpl oyees responsible for
dealing directly with Kosilek, as well as Drs. Forstein and Brown
testified, the DOC s treatnment plans for Kosilek have not been
adequate to treat his condition. As indicated earlier, those plans
have not been devel oped pursuant to the DOC s usual procedures. The
Revi sed Treatnment Plan did not result froma clinical decision by
a doctor or social worker concerning Kosilek's condition and
particular nedical needs. Rather, it was derived from an
adm ni strative decision by Ml oney that created a bl anket policy
prohibiting initiation of hornones for inmates for whomthey were
not prescribed prior to their incarceration. Even Dr. D ckey agrees
with Drs. Forstein and Brown that a rigid blanket policy
prohibiting the initiation of hornones in every case is not
appropriate. This court concurs.

As a result of that blanket policy, however, no clinica
assessnent of Kosil ek's individual circunstances and nedi cal needs

has been nmade. Rather, mgjor forns of the treatnent provided in
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the community in the United States pursuant to prudent professional
standards have been elimnated as options by an admnistrative
deci si on nade by Mal oney, who acknow edges that he is not qualified
to decide what treatnent is nedically necessary for a particular
i nmat e.

Mal oney did not, however, adopt his policy in order to punish
Kosilek. On April 28, 2000, Ml oney was not aware of certain
critical facts and had not actually inferred that there would be a
substantial risk of serious harm to Kosilek--in the form of at
| east intense psychol ogical pain, and quite possibly suicide or
self-nmutilation--as a result of the policy he decided to adopt.
Al t hough Maloney read Dr. Forstein's report, including the part
describing Kosilek's attenpts to kill and castrate hinself, before
approving the CGuidelines, he still did not infer that Kosilek's
condition created a substantial risk of serious harmto him Nor
did Mal oney reach this conclusion prior to testifying at trial.

The DOC s policy concerning gender identity disorders differs
from its policy concerning other serious illnesses. As Hughes
explained, if an inmate were depressed because he had cancer, the
DOC would not Iimt its efforts to addressing the depression.
Rather, it would also attenpt to cure, or at least dimnish, the
cancer by providing care that woul d be regarded as adequate in the
community. In any event, the court finds that the services now

being offered to Kosil ek are not sufficient to dimnish his intense
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enotional distress, and the related risks of suicide and self-
mutilation, to the point at which he would no longer be at a
substantial risk of serious harm

Mal oney knows that the DOC nedical staff regularly refer
inmates to outside specialists if they present problens that are
beyond the conpetence of the professionals who are on staff. The
court fully accepts Maloney's testinony that if the doctors from
the University of Massachusetts who are engaged to provide nental
health care to inmates decided to bring in a specialist to treat
Kosi | ek, he would not interfere. Such nedical judgnents are "what
[ he is] paying themfor." Feb. 6, 2000 Tr. at 111. | ndeed, Ml oney
sincerely believes that he has "never in [his] career interfered
with a doctor's order for treatnent and [ has] no intention of doing
so in the future,”" with regard to Kosilek or anyone else. 1d. at
113.

Hughes <credibly testified that if a qualified expert
recommended that hornones be initiated for Kosil ek, Hughes would
consult Drs. Appel baumand Packer. |f they concurred, Hughes woul d
recommend that Ml oney follow that advice because that would be a
medi cal judgnent nmade by qualified professionals.

A decision to prescribe hornones for Kosilek would not be
unprecedented. According to Dr. Brown, the federal Bureau of
Prisons settled a case in which he participated by agreeing to

provi de hornones to Yol anda Burt, who had used only "black market"
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hor nones before being incarcerat ed.

If a doctor retained by the DOC recommended that Kosil ek
recei ve hornones, Maloney and Hughes would continue to have
security concerns. Kosilek is now safely living, as nuch as
possi ble, as a female at MCl - Norfol k. He has, however, been abused
at other facilities.

I n any event, the DOC policy contenpl ates continui ng hornones
for any inmate for whom they were prescribed prior to
i ncarceration. The DOCis prepared to protect the safety of such an
inmate. As described earlier, such an inmate would probably be

pl aced by Mal oney in the general population of a male prison.

I'11. APPLI CABLE STANDARDS

Kosil ek clains that Ml oney has subjected himto cruel and
unusual punishnent in violation of the Ei ghth Amendment of the
United States Constitution, which the Fourteenth Amendnent nakes

applicable to the Conmonweal th of Massachusetts. See Estelle, 429

U S. at 101-02. The analysis in 8 IV below may be best understood
in the context of the generally applicable standards for deciding
an Ei ghth Anendnent claimalleging aviolation of an inmate's right
to adequate nedi cal care.

The Eighth Amendnent, in pertinent part, prohibits the
infliction of "cruel and unusual punishnents.” U S. Const., Am
VII1. The "unnecessary and wanton infliction of pain" on an innate

viol ates the Ei ghth Anendnent. G egg v. Ceorgia, 428 U. S. 153, 173
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(1976); Estelle, 429 U S. at 104.

“"[T]he primary concern of the drafters was to proscribe
"torture(s)' and other 'barbar(ous)' nethods of punishnment.”
Estelle, 429 U.S. at 102 (quoting Anthony F. G anucci, Nor Cruel

and Unusual Puni shnent Inflicted: The Oiqginal Maning, 57 Cal. L

Rev. 839, 842 (1969)); see also Gegg, 428 U S. at 170. However

"[t] he [ Suprene] Court has not confined the prohibition enbodiedin
the Eighth Anendnent to 'barbarous' nethods that were generally
outlawed in the 18th century. | nstead, the Amendnent has been
interpreted in a flexi ble and dynam ¢ nmanner." Geqgg, 428 U S. at
171. As the Suprene Court has explained, "the C ause forbidding
‘cruel and unusual' punishnments 'is not fastened to the obsolete
but may acqui re neani ng as public opinion becones enlightened by a

humane justice.'" 1d. (quoting Wens v. United States, 217 U S

349, 378 (1910)). Judicial decisions concerning the Eighth
Amendnent are properly part of a dialogue concerning the
Amendnent ' s ever-evol ving neani ng that al so i ncludes citizens, the
representatives they elect to make laws, and the officials

responsi bl e for executing those | aws. *?

12The | ate Al exander Bickel, a distinguished constitutional
schol ar, expressed di sappoi ntnent in the Suprene Court for
failing to seize at |east one opportunity to provoke and
participate in such a dialogue. In criticizing the Court's
failure to find that el even years of detention on death row due
to errors of the governnent constituted cruel and unusual
puni shment, Bickel wote:

Thus a process m ght have been set in notion to whose
culmnation in an ultimate broader judicial judgnent,
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I n essence, the Ei ghth Anmendnent prohibits punishnments which
are "inconpatible with the evol ving standards of decency that mark
the progress of a maturing society . . . or which involve the
unnecessary and wanton infliction of pain." Estelle, 429 U S. at
102-03 (internal quotations and citations omtted). As indicated
earlier, "[t]he Amendnent enbodies broad, idealistic concepts of
dignity, civilized standards, humanity, and decency.'" 1d. at 102

(quoting Jackson v. Bishop, 404 F.2d 571, 579 (8th Cr. 1968)).

"'The treatnent that a prisoner receives in prison and the
condi tions under which he is confined are subject to scrutiny under

the Ei ghth Anendnment.'" Farnmer v. Brennan, 511 U. S. 825, 832 (1994)

(quoting Helling v. MKinney, 509 US. 25 31 (1993)). "The

Amendnment . . . inposes duties on [prison] officials who nust
provi de humane conditions of confinenment; prison officials nust
ensure that inmates receive adequate food, clothing, shelter, and
medi cal care, and nust 'take reasonabl e neasures to guarantee the

safety of inmates.'" 1d. (quoting Hudson v. Palner, 468 U S. 517,

526-27 (1984)).
Wth regard to health care, the Suprene Court explained in
Estelle that evolving standards of decency and the duty not to

unnecessarily and wantonly inflict pain are:

at once wi dely acceptable and norally el evating, we
m ght have | ooked in the cal cul able future.

A. Bickel, The Least Dangerous Branch: The Suprene Court at the
Bar of Politics, 243 (1962).
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el ementary principles [that] establish the governnent's
obligation to provide nmedical care for those whomit is
puni shi ng by i ncarceration. An inmate nust rely on prison
authorities to treat his nedical needs; if the
authorities fail to do so, those needs will not be net.
In the worst cases, such a failure may actually produce
physical "torture or a lingering death," the evils of
nost i mredi ate concern to the drafters of the Amendnent.
In | ess serious cases, denial of nedical care may result
in pain and suffering which no one suggests woul d serve
any penol ogical purpose . . . . The infliction of such
unnecessary suffering is inconsistent with contenporary
standards of decency as manifested in nodern | egislation
codi fying the conmon-lawviewthat "(i)t is but just that
the public be required to care for the prisoner, who
cannot by reason of the deprivation of his |iberty, care
for hinself."

429 U.S. at 103 (internal citations omtted). Therefore, the
Suprene Court has stated that "prison officials must ensure that
inmates receive adequate . . . nedical care." Farner, 511 U S. at

831; see also Harris v. Thigpen, 941 F.2d 1495, 1504 (11th G

1991) ("Federal and state governnents . . . have a constitutional
obligation to provide m nimally adequat e nedi cal care to those whom

t hey are puni shing by incarceration.”). Mriwether v. Faul kner, 821

F.2d 408, 411 (7th Gr. 1987) ("A state has an affirmative
obl i gati on under the Ei ghth Anendnent to provi de persons in custody
wi th a nmedical systemthat neets m nimal standards of adequacy.").

However, the Suprenme Court has al so held that not "every claim
by a prisoner that he has not received adequate nedi cal treatnent
states a violation of the Eighth Anendnent." Estelle, 429 U S. at
105. A nere accident or even negligence is insufficient. Id. "In

order to state a cognizable claim a prisoner nust allege acts or
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om ssions sufficiently harnful to evidence deliberate indifference
to serious nedical needs. It is only such indifference that can
of fend 'evol ving standards of decency' in violation of the Eighth
Amendnent." 1d. at 106.

In his dissent in Estelle, Justice John Paul Steven's asserted
that the fact that a prisoner nmust rely on prison authorities to
meet his nedical needs because he cannot do so hinself should
render irrelevant for Ei ghth Amendnent purposes the subjective
notivation of prison officials. Id. at 109, 116-17, n.13 (Stevens,

J. dissenting); see also Farner, 511 U S. at 858 (Stevens, J.,

concurring). In Justice Stevens' view, "[i]f a State elects to
i npose inprisonnent as punishnment for a crime . . . it has an
obligation to provide the person inits custody with a health care
systemwhi ch nmeets m ni mal standards of adequacy . . . . For deni al
of nmedical care is surely not part of the punishnent which
civilized nations may inpose for crine." Estelle, 429 U S at 116

n.13; see also Farner, 511 U. S. at 858 (Stevens, J., concurring).?®

However, as the Suprene Court clarified in Farner, a 1994 case
i nvol ving a transsexual prisoner, Justice Stevens' viewis not the
law. In that case, the Suprene Court reaffirnmed and anplified its

ruling in Estelle that it nust be proven that a prison official

Bl'n Farmer, Justice Harry Bl ackmun agreed with Justice
Stevens "that inhumane prison conditions violate the Eighth
Amendnent even if no prison official has an inproper, subjective
state of mnd." 511 U S. at 1986 (Bl acknun, J. concurring).
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acted with deliberate indifference to a substantial risk of serious
harm in order to establish a violation of the Ei ghth Amendnent.
Farmer, 511 U. S. at 835-47.

Accordi ngly, the Suprene Court has held that a prison official
has vi ol ated the Ei ghth Anendnent if he is deliberately indifferent

to an inmate's serious nmedi cal need. See, e.q. Estelle, 429 U. S. at

106; Farner, 511 U.S. at 831. Neverthel ess, Ml oney contends that
in this case the Ei ghth Anendnent has been violated only if it is
proven that he acted "maliciously and sadistically for the very
pur pose of causing harm" which is the standard applied when prison
officials are accused of using excessive force to quell a prison

di sturbance. See Whitley v. Albers, 475 U. S. 312, 320 (1996). This

contention is based on the Suprene Court's statenent in Witley

t hat :

The deliberate indifference standard articulated in
Estell e was appropriate in the context presented in that
case because the State's responsibility to attend to the
nmedi cal needs of prisoners does not ordinarily clash with
other equally inportant governnmental responsibilities.
Consequently, "deliberate indifference to a prisoner's
serious illness or injury," can typically be established
or di sproved wi thout the necessity of bal anci ng conpeting
institutional concerns for the safety of prison staff or
ot her inmates.

Witley, 475 U S. at 320 (internal citations onmtted); see also
Hudson v. MacMIlan, 503 U S. 1, 4 (1992).

However, the Suprene Court rejected a claim conparable to
Mal oney's in Farnmer, stating:

"[ Al pplication of the deliberate indifference standard is
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i nappropriate” in one class of prison cases: when
"officials stand accused of wusing excessive physical
force." I nsuch situations, where the deci sions of prison
officials are typically made " 'in haste, under pressure,
and frequently w thout the luxury of a second chance,'"
an Eighth Anmendnment claimant nust show nore than
"indifference," deliberate or otherw se. The claimant
must show that officials applied force "maliciously and
sadistically for the very purpose of causing harm", or,
as the Court also put it, that officials used force with
"a knowi ng wi | Iingness that [harm occur". This standard
of purposeful or knowing conduct is not, however,
necessary to satisfy the nens rea requirenent of
deli berate indifference for clains chall enging conditions
of confinenent; "the very high state of m nd prescribed
by Witley does not apply to prison conditions cases."
Wl son, supra, 501 U.S., at 302-303, 111 S. C., at 2326.

Id. at 835-36 (certain internal citations and quotation narks
omtted).

In Farner, the Suprene Court quoted and reaffirned its
decision in WIlson, which involved, in part, conplaints about
medi cal care. 1d. at 34-36. In WIlson, the Suprene Court stated
t hat :

Wi tley teaches that, assumng the conduct is harnful
enough to satisfy the objective conponent of an Eighth
Amendnent claim see Rhodes v. Chapman, 452 U. S. 337, 101
S. C. 2392, 69 L.Ed.2d 59 (1981), whether it can be
characterized as "wanton" depends upon the constraints
facing the official. From that standpoint, we see no
significant di stinction bet ween cl ai s al | egi ng
i nadequate nedical care and those alleging inadequate
"conditions of confinenment." . : . Whether one
characterizes the treatnent received by [the prisoner] as
i nhumane condi tions of confinenent, failure to attend to
his medical needs, or a conbination of both, it is
appropriate to apply the 'deliberate indifference'
standard articulated in Estelle.

501 U. S. at 303 (sone internal quotations omtted).

The reasoning, as well as the hol dings, of Farnmer and WI son
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support the use of the deliberate indifference standard in the
instant case. In contrast to Witley, Ml oney has not been required
to act in haste. Rather, he has had nmany years to consider and
decide what care, if any, to offer Kosilek. Therefore, the
deliberate indifference standard articulated in Estelle and
reaffirmed in Farner is applicable to the instant case.

Del i berate indi fference has both a subj ective and an obj ective

conponent. See Farner, 511 U S. at 846 n.9; WIlson v. Seiter, 501

U S 294, 298-99 (1991); DesRosiers v. Mran, 949 F. 2d 15, 18 (1st

Cr. 1991). The degree of risk of harmis eval uated by an objective

standard. See Farner, 511 U S. at 846 n.9. Wth regard to health

care, to satisfy the objective portion of the standard, an innate
must show t hat he has a serious nedi cal need and that this need has
not been adequately treated.

Accordingly, the first thing an i nmate nust prove is that he
has a serious nedical need. Generally, an inmate nust show that he
is incarcerated under conditions posing a substantial risk of
serious harmin order to prove a viol ation of the Ei ghth Anmendnent.
Id. at 835-47. Therefore, "a serious nedical need" is one that
i nvol ves a substantial risk of serious harmif it is not adequately
treated.

The First Circuit has also defined a serious nedical need as
one "'that has been diagnosed by a physician as nandating

treatnent, or one that is so obvious that even a |l ay person would
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easi |y recogni ze the necessity for a doctor's attention.'" Mahan v.

Plymouth County House of Corr., 64 F.3d 14, 18 (1st Cir. 1995)

(quoting Gaudreault v. Mun. of Salem 923 F.2d 203, 208 (1st Cr.

1990)); see also Boateng v. O Toole, 1997 W. 828778, at *1 (D

Mass. May 30, 1997) ("A 'serious nedical need is defined as a
condition that a reasonable physician would deem worthy of
treatment and which, if left untreated, could result in further
significant injury to the inmate or the wanton infliction of
pain.").

"There is no underlying distinction between the right to

medi cal care for physical ills and its psychol ogi cal or psychiatric
counterpart."” Torraco v. Maloney, 923 F.2d 231, 234 (1st Gr.
1991) (i nternal guotations and citations omtted). Thus,

"deliberate indifference to an i nmate's serious nmental heal th needs

violates the [E]ighth [Alnmendnent." |d.; see also Garcia v. City

of Boston, 115 F. Supp. 2d 74, 82 (D. Mass. 2000); Steele v. Shah,

87 F.3d 1266, 1269 (11th Cr. 1996).
Wth regard to the level of care to be provided, the First
Circuit has stated that, "it is plain that an inmate deserves

adequate nedical care."” United States v. DeCol ogero, 821 F.2d 39,

42 (1st GCr. 1987) (enphasis in original). "Adequate services" are
"services at a |evel reasonably commensurate with nodern nedical
science and of a quality acceptable within prudent professional

standards." 1d. at 43. Thus, reference to established professional
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standards is inmportant to determ ning the adequacy of nedi cal care.
"Mnimally adequate care wusually requires mnimally conpetent
physicians.” Harris, 941 F.2d at 15009.

The fact that an inmate is entitled to adequate nedical care
does not nmean that he is entitled to ideal care or to the care of

hi s choi ce. DeCol ogero, 821 F.2d at 42; DesRosiers, 949 F.2d at 18.

There are practical constraints on prison officials and they have
the right to exercise discretion in deciding which of severa

adequate treatnents is chosen for a prisoner. DeCol ogero, 821 F.2d

at 42-43; DesRosi ers, 949 F.2d at 19.

Nevert hel ess, this discretion is not unbounded. As the First
Crcuit has repeatedly stated:

Al though this court has hesitated to find deliberate
indi fference to a serious need where the di spute concerns
not the absence of help, but the choice of a certain
course of treatnent, deliberate indifference my be found
where the attention received is so clearly inadequate as
to anobunt to a refusal to provide essential care.

Torraco, 923 F.2d at 234 (internal quotations and citations

omtted); see also Mranda v. Minoz, 770 F.2d 255, 259 (1st GCr

1985); Layne v. Vinzant, 657 F.2d 468, 474 (1st G r. 1981). This

statenent of the applicable standard by the First Grcuit is
consistent with the standard utilized in other Circuits. See, e.q.,

Ancata v. Prison Health Nat'|l Servs., Inc., 769 F.2d 700, 704 (11th

Cr. 1985) ("[Medical care . . . so cursory as to amount to no

treatment at all may violate the [Ei ghth] Anendnent); Harrison v.

Barkl ey, 219 F.3d 132, 138 (2d Cir. 2000)("Even if prison officials
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give inmates access to treatnent, they may still be deliberately
indifferent to inmates needs if they fail to provide prescribed
treatnment"); Steele, 87 F.3d at 1269 ("[Il]n this circuit, it is
established that psychiatric needs and the quality of psychiatric
care one receives can be so substantial a deviation from accepted
standards as to evidence deliberate indifference to those serious
psychi atric needs.").

Di scharging the duty to provide an individual wth adequate
medi cal care in a prison environnment can be chal |l enging for prison
officials. In 1991, the First Crcuit stated that the practica
constraints facing prison officials should be considered in
evaluating the quality of nedical care in aninstitutional setting,
as well as in deciding the issue of deliberate indifference.
DesRosiers, 949 F.2d at 19 (citing Wlson, 501 U. S. at 302 (1991)).

In WIlson, however, the Suprene Court explained that the
constraints facing prison officials were relevant to the
subj ective, state of m nd conponent of the Ei ghth Amendnent test,
rather than to the objective conponent. 501 U S. at 303. More
specifically, the Court wote that, "assumng the conduct is
harnful enough to satisfy the objective conponent of the Eighth

Amendnent claim whether it can be characterized as 'wanton'

depends upon the constraints facing the official." [d. (enphasis
inoriginal). In 1993 the Suprene Court further clarified that the

inquiry into whether deliberate indifference has been provenis "an
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appropriate vehicle to consider argunents regarding the realities
of prison admnistration.” Helling, 509 U S at 37.

In view of the Suprene Court's decision and discussion in
Helling, as well as the foregoing discussion in Wlson, this court
doubts that the First Grcuit woul d now deempractical constraints
to be relevant to evaluating the adequacy of the care that is
of fered. As discussed bel ow, however, practical constraints may
appropriately be considered with regard to the subjective el enent
of the Ei ghth Amendnent inquiry.

If an prisoner satisfies the objective test, he nust also
satisfy the essential subjective prong to establish an Eighth
Amendnent violation. This conponent requires that "the officia
responsi bl e for maki ng the rel evant deci sions regarding an i nmate's
medi cal care both be aware of facts fromwhich the inference could
be drawn that a substantial risk of serious harmexists and he nust
al so draw the inference.” Farnmer, 511 U S. at 837.

As indicated earlier, because of this subjective state of m nd
requirenment, not every failure to provide an inmate adequate
medi cal care violates the Eighth Arendnent. Estelle, 429 U S. at
105. "An accident, although it may produce added angui sh i s not on
that basis alone to be characterized as wanton infliction of
unnecessary pain." 1d. Simlarly, nmedical nmal practice due to the
negl i gence of prison doctors may constitute a tort for which a

pri soner can be conpensated under state |aw, but not represent
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cruel and unusual punishnment. |1d. at 107.

Al t hough the i ssue has never been directly addressed, Suprene
Court decisions suggest that the Ei ghth Amendnent m ght not be
violated if an inmate is denied adequate nedical care because
practical constraints inposed by the prison environnent or
conpeting constitutional duties make it truly inpossible to provide
such care. As indicated earlier, the constraints facing a prison
official are relevant to whether his conduct can be characterized
as "wanton." WIson, 501 U S at 303. Thus, the "realities of
prison adm nistration" are relevant to the issue of deliberate
indifference. Helling, 509 U S at 37. One of the realities of
provi ding nmedical care to inmates is the duty of prison officials
to take "reasonabl e neasures to guarantee the safety of inmates."”
Farmer, 511 U S. at 832.

It is conceivable that a prison official, acting reasonably
and in good faith, could perceive an irreconcilable conflict
between his duty to protect the safety of inmates and his duty to
provide a particular inmate with adequate nedical care. |If so, his
decision not to provide that nedical care mght not violate the
Ei ght h Anendnent because the resulting infliction of pain on the
i nmat e woul d not be unnecessary or wanton. Rather, such a deci sion
m ght be reasonable. The Suprenme Court has held that "prison
of ficials who act reasonably cannot be found | i abl e under the Cruel

and Unusual Puni shnments Cl ause." Farner, 511 U S. at 845; see al so
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Wite v. Farrier, 849 F.2d 322, 325 (8th Cr. 1988) ("Denial of

medi cal care that results in unnecessary suffering in prison is

i nconsi stent with contenporary standards of decency and gives rise
to a cause of action under 42 U S. C § 1983. Actions wthout

penol ogi cal justification may constitute an unnecessary infliction

of pain.") (enphasis added).

However, it woul d not be reasonabl e to deny an i nmat e adequat e
medi cal care because it would be expensive to do so. Ancata, 769
F.2d at 705; Harris, 941 F.2d at 1590. "Lack of funds . . . cannot
justify an unconstitutional |ack of conpetent nedical care and
treatment for inmates." Ancata, 769 F.2d at 705. As the Seventh
Crcuit stated in 1991:

We do not agree that "financial considerations nust be

consi dered i n determ ni ng t he reasonabl eness” of i nnates’

medi cal care to the extent that such a rationale could

ever be wused by so-called "poor states”" to deny a

prisoner the mninmally adequate care to which he or she

is entitled. Mnimally adequate care usually requires

mnimally conpetent physicians. It may also sonetines

require access to expensive equi pnent, e.g. CAT scanners

or dialysis machines, or the adm nistration of expensive

medi ci nes.
Harris, 941 F.2d at 1509. In 1991, the Suprene Court noted that
there was not "any indication that [any] officials have [ever]
sought to use a [cost] defense to avoid the holding of Estelle.
Wlson, 50 U S. at 301.

Nor would it be reasonable for a prison official to fail to

provi de adequate nedical care to a prisoner because it mght be

unpopul ar or controversial to do so. It is the primary purpose of
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the Bill of Rights, including the E ghth Amendnent, to protect
rights of mnorities fromthe will of the majority. The mnorities
nost needi ng such protection are often unpopul ar. Few others nust
rely on the guarantees of the Bill of Rights.

Rel evant case | aw descri bes the circunstances i n which federal
courts across the United States have, or would, find prison
officials to be deliberately indifferent to an inmate's serious
medi cal need.

In Allard v. Gonez, 2001 U S. App. Lexis 13321, at *9 (9th

Cr. Jun. 8, 2001), a grant of summary judgnment in favor of the
def endant was reversed in a case in which an inmate with a gender
identity disorder was denied hornones. In doing so, the court
stated that:

[t]here are at | east triable issues as to whether hornone

t herapy was denied Allard on the basis of individualized

medi cal evaluation or as a result of a blanket rule, the

application of which constituted deliberate indifference

to Allard' s nedi cal needs.
Id. Thus, in the context of a transsexual seeking hornones, the
Ninth Grcuit has indicated that the Ei ghth Arendnent requires that
deci sions by prison officials concerning nedi cal care nust be based
upon an eval uation of a prisoner's uni que circunstances rather than
pursuant to a general policy applicable to all prisoners.

Allard is consistent with the principles that enmerge frommany

ot her rel evant cases. Generally, decisions concerning nedical care

for an i nmate nust be based upon "sound nedi cal judgnent."” Chance
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v. Arnstrong, 143 F.3d 698, 704 (2d Cir. 1998). For exanple, as

the Supreme Court stated in Estelle, a "doctor's choosing the
‘easier and less efficacious treatnent’ of throwng away the
prisoner's ear and stitching the stunp nay be attributable to
deliberate indifference . . . rather than an exercise of

prof essional judgnent." 429 U.S. at 104 n. 10 (quoting WIllianms v.

Vincent, 508 F.2d 541, 544 (2d Cir. 1974)).

Since the Suprenme Court's decision in Estelle, many other
courts have held that consciously choosing "an easier and |ess
ef fi caci ous" course of treatnent plan nmay constitute deliberate
indifference, if the choice was nmade for non-nedical reasons not
rooted in alegitimte penol ogi cal purpose. See Chance, 143 F. 3d at

703; Durner v. O Carroll, 991 F.2d 64, 67-69 (3d Gr. 1993) ("if

the failure to provide adequate care . . . was deliberate, and
nmotivated by non-nedical factors, then [plaintiff] has a viable

clainf); Waldrop v. Evans, 871 F.2d 1030, 1035 (1ith G r. 1989)

("grossly inconpetent nedical care or choice of an easier but |ess
efficacious course of treatnment can constitute deliberate
indifference"); Ancata, 769 F.2d at 704 ("if necessary nedical
treatnent has been delayed for non-nedical reasons, a case of

del i berate indi fference has been nmade out"); West v. Keve, 571 F. 2d

158, 162 (3d CGr. 1978) ("Although plaintiff has been provided
aspirin, this my not constitute adequate nedical care. |If

deliberate indifference caused an easier and |ess efficacious
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treatment to be provided, the defendants have violated the
plaintiff's Ei ghth Arendnent rights by failing to provi de adequate

medi cal care."); Wlfe v. Horne, 130 F. Supp. 2d 648, 653 (E.D. Pa.

2001) ("[While [transsexual prisoner prescribed Prozac] may have
received nmedical attention in prison, there is a fact question
[ precl uding summary judgnent] as to whether [plaintiff] received
any treatment for transsexualism").

Finally, with regard to the generally applicable 1|egal
standards, the fact that this case now only involves possible
decl aratory and prospective injunctive relief, rather than nonetary
damages, is inportant. The court nust focus on the circunstances at

the tinme of the trial in February 2002. See Farner, 511 U S. at

845-46. In order to obtain an injunction an i nmate nust prove that
a prison official was, at the time of trial, "knowngly and
unreasonably disregarding an intolerable risk of harm and .
wll continue to do so." 1d. at 846

The Suprenme Court has witten that, "[i]f the evidence
establishes that an i nmate faces an objectively intolerable risk of
serious injury, the defendants could not plausibly persist in
claimng | ack of awareness. Id. at 846 n.9. In such circunstances,
prison officials are constitutionally required to "take reasonabl e
measures to abate [the] intolerable risk."” 1d.

The foregoing general principles concerning the Eighth

Amendnent as applied to medical issues provide the follow ng
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framewor k for anal yzing Kosilek's clains. To prevail in this case,
Kosil ek nust prove that: (1) he has a serious nedical need; (2)
whi ch has not been adequately treated; (3) because of Ml oney's
deli berate indifference; and (4) that deliberate indifference is

likely to continue in the future.

| V. ANALYSI S

1. Kosil ek Has a Serious Medical Need

It is undisputed that Kosil ek has a gender identity disorder,
which is a rare, nedically recognized, nmajor nental illness. A
gender identity disorder is not, however, necessarily a serious
medi cal need for which the Ei ghth Arendnent requires treatnment. As
with other nental illnesses, gender identity disorders have
differing degrees of severity. As the Standards of Care explain
sonme individuals wth gender identity disorders manage to find
their own confortable, effective ways of living that do not require
psychot herapy, hornone therapy, a real life experience, or sex
reassi gnnment surgery. Ex. 7, at 11. Thus, the Court of Appeals
for the District of Colunbia has correctly stated, "nerely because
soneone is a transsexual, it does not inexorably followthat he or
she needs psychot herapy” or any other formof treatnent. Farner v.
Moritsuqu, 163 F.3d 610, 615 (D.C. G r. 1998).

However, the evidence in this case denonstrates that Kosil ek's

gender identity disorder is severe. Kosilek's gender identity
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di sorder, and not any sense of guilt or despair about his life
sentence, causes himintense and enduring nental anguish. It has
pronpted himto attenpt suicide twice while incarcerated, and to
try to castrate hinself as well. There is a significant risk that
he will attenpt to kill, nutilate, or otherwi se harmhinsel f again
if he is not afforded adequate treatnment for his disorder.
Kosi | ek' s good behavi or while incarcerated, and the hope that he
currently holds, is a result of the litigation that he has
initiated. Kosilek's stated intention to conmt suicide is not
merely a threat to mani pulate the DOC or the court, but rather a
sincere mani festation of his nental anguish. Kosilek will attenpt,
and perhaps succeed, in killing hinself if he does not receive
adequat e treat nent.

Kosilek's ardent desire for sex reassignnent surgery is
further evidence of the severity of his nental illness. "Soneone
eager to undergo this nutilation is plainly suffering from a

prof ound psychiatric di sorder."” Maggert v. Hanks, 131 F. 2d 670, 671

(7th Gr. 1997). These facts al one denonstrate that Kosilek has a
serious nental health need and will continue to be at a substanti al
risk of serious harm until he receives adequate treatnent. See,

e.g., Torraco, 923 F.2d at 235 n.4 (attenpted suicide 1in

confinement and drug overdose sufficient to prove serious nedica
need); Waldrop, 871 F.2d at 1032 (self-nutilation by manic

depressive sufficient to prove a serious nedical need); Steele, 87
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F.3d at 1267, 1260 (i nmate subject to severe nobod sw ngs, who had
tw ce attenpted suici de and was consi dered a potential suicide risk
had a serious nedical need).

It is significant that Kosilek has also now been properly
di agnosed by two doctors as having a disorder that requires

treatment. See Mahan, 64 F.3d at 18; Gaudreault, 923 F.2d at 208.

Dr. Forstein originally made his diagnosis and recommendations
whi l e enpl oyed by the DOC. Dr. Brown provided a persuasive second
opinion to the sane effect after being retained by Kosilek's
counsel. Their diagnoses and recomendations contribute to
establishing that Kosil ek has the serious nedi cal need necessary to
inplicate the protection provided to prisoners by the Eighth
Amendnent. See Mhan, 64 F.3d at 18 (doctor's "prescription
indicated that . . . Mhan needed and would benefit from [anti-
depressant]. The record thus established a serious nedi cal need.");

Cortes-Quinones v. Jimnez-Nettleship, 842 F.2d at 556, 559 (1st

Cr. 1988) ("prison system neno stated that [plaintiff] needed

treatment with a psychiatrist or a psychologist.").

2. Kosi | ek Has Not Been O fered Adequate
Treatnment For H s Serious Medical Need.

The services now being offered to Kosil ek are not sufficient
to dimnish his intense enotional distress, and the related risks
of suicide and self-mutilation, to the point at which he would no

| onger be at a substantial risk of serious harm Therefore, Kosilek
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has not been offered adequate care for his serious nedical need.
See Farnmer, 511 U. S. at 831.

Mal oney contends that Kosil ek has been of fered sone treatnent
for his gender identity disorder and that this case nerely invol ves
a legitimate exercise of a prison official's discretion to which

the court nust defer. See DeCologero, 821 F.2d at 42-43;

DesRosi ers, 949 F.2d at 19. However, contrasting the instant case
with several on which the defendant relies helps to explain why
this is a matter in which, to date, "the attention received [by
Kosilek] is so clearly inadequate as to anount to a refusal to
provi de essential care." Torraco, 923 F.2d at 234.

The first two cases that Ml oney cites for the proposition
that only "sonme type of treatnment [nust] be nmade avail able to the

transsexual prisoner" are Supre v. Ricketts, 792 F.2d 958, 963

(10th G r. 1986) and Lanb v. Maschner, 633 F. Supp. 351, 353-54 (D
Kan. 1986). See Defs. Proposed Findings of Fact and Req d Rulings

of Law, at 19-20. As explained in Meriwether:

In Supre v. Ricketts, the plaintiff, an inmate in the
Col orado Departnent of Corrections, was exam ned by two
endocrinologists and a psychiatrist. These doctors
considered estrogen treatnment, but ultimately advised
against it, citing the dangers associated with this
controversial form of therapy. Instead they prescribed
testosterone replacenent therapy and nental health
treatment consisting of a program of counseling by
psychol ogi sts and psychiatrists. Gven the wde variety
of options available for the treatnment of the plaintiff's
psychol ogi cal and physical nedical conditions, the Tenth
Circuit refused to hold that the decision not to provide
the plaintiff with estrogen viol ated t he Ei ght h Amendnent
as long as sone treatnment for gender dysphoria was
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provided. Simlarly, in Lanb v. Maschner, the plaintiff,
an inmate at the Kansas State Penitentiary, had been
eval uat ed by medi cal doct ors, psychol ogi st s,
psychi atrists and soci al workers and was under goi ng sone
type of nental treatnment. As a result of this treatnent,
the court held that the defendant prison officials were
not constitutionally required to provide the plaintiff
with pre-operative hornone treatnent and a sex change
oper ati on.

821 F.2d 408, 413-14 (7th Gr. 1987).

Meriwet her was a case in which "[s]ince the inception of her

incarceration, [the transsexual] plaintiff ha[d] been denied al

nmedi cal treatnent--chem cal, psychiatric or otherw se—for

gender dysphoria and related nedical needs.” 1d. at 410.

reversing a decision to dismss an Ei ghth Anendnent claim

Court

of Appeals for the Seventh Circuit wote:

The courts in Supre and Lanb both enphasized that a
different result would be required in a case where there
had been a total failure to provide any kind of nedical
attention at all. That is precisely the type of case
before us. W agree with the Tenth Crcuit that given the
wi de variety of options available for the treatnent of
gender dysphoria and the highly controversial nature of
sonme of those options, a federal court should defer to
the informed judgnent of prison officials as to the
appropriate form of nedical treatnment. But no such
i nfornmed judgnment has been nade here.

ld. at 415.

has been nmade by the DOC concerni ng what treatnent

treat

Contr

her
In

t he

Simlarly, in the instant case, no inforned nedical judgnment

IS necessary to

adequately Kosilek's severe gender identity disorder.

ary to the DOC policy and customary practice, decisions

concerning Kosilek were, as a practical matter, made by Ml oney,
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rather than by the nedical professionals enployed by the DCC.
Mal oney properly acknow edged that he was not qualified to nake
medi cal judgnents. Pronpted by Kosilek's case, he sought to
establish a general policy, the CGuidelines.

However, the Guidelines preclude the possibility that Kosil ek
wll ever be offered hornones or sex reassignnent surgery, which
are the treatnments comensurate with nodern nedical science that
prudent professionals in the United States prescribe as nedically
necessary for some, but not all, individuals suffering fromgender
identity disorders. The Guidelines, in effect, prohibit forns of
treatnent that may be necessary to provide Kosilek any real

treatnent. See DeCol ogero, 821 F.2d at 42. Maloney's decision to

i npl emrent the Cuidelines precluded the nedical professionals and
social workers he enploys and regularly relies upon from even
considering whether hornones should be prescribed to treat
Kosi | ek' s severe gender identity disorder.

Al t hough not prohibited by the Guidelines, the DOC did not
follow its common practice of engaging an expert to di agnose and
recomrend treatnment for the rare disorder from which Kosilek is
suffering. Moreover, when Dr. Forstein, the expert the DOC
initially retained in connection wwth this litigation, recomended
treatnent that was prohibited by WMiloney's policy, the DOCC
term nated his enpl oynent.

The First CGrcuit has indicated that an E ghth Anmendnent
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violation may be established by proof of failure to adjust an
established policy to accommpdate a serious nedical need. See
Mahan, 64 F.3d at 18. In explaining this, the court stated that
"the seemingly inflexible [prison] policy relating to prescription
medi ci nes, coupled withlimted 'nedical officer' hours, could well
have resulted in serious harmto Mahan." |d. at 18 n.6.

Simlarly, the Ninth Crcuit held in Allard that denial of a
treat nent such as hornone t herapy based upon a bl anket rul e rather
t han an i ndi vi dual i zed nedi cal eval uation can constitute deliberate
indifference to a serious nedi cal need. 2001 U S. App. LEXI S 13321,
at *9. In the instant case, even Ml oney's expert wtness, Dr.
Di ckey, testified that arigid policy prohibiting theinitiation of
hornmones for every inmate who was not receiving the prescribed
hornones at the tinme of his incarceration is "too strong” and
therefore, inappropriate.

Moreover, contrary to Maloney's understanding, the United
States Bureau of Prison's freeze-frane policy is not inflexible on
this issue. As explained in Mritsugu, 163 F.3d at 611, and
described in defendant's proposed Exhibit DDD, the Bureau of
Prisons Service Manual states, in pertinent part, that:

It is the policy of the [Bureau of Prisons] to maintain

a transsexual inmate at the | evel of change exi sting upon

adm ssion. Should the Cinical Director determ ne that

either progressive or regressive changes are indicated,

the Medical Director nust approve these prior to

i npl enent ati on. The use of hornones to mai ntai n secondary

sexual characteristics may be continued at approxi mately
the same levels as prior to incarceration (wth
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appropriate docunentation from conmunity physicians/
hospitals) and with the Medical Directors approval.

Health Services Manual, Ch. 5, 8 14 (enphasis added). Thus, the
Bureau of Prisons' policy permts decisions concerning what
treatnment is medically necessary for transsexuals to be nade on an
i ndi vi dual basis, and contenpl ates the possibility of exceptions to
the freeze-frame approach bei ng nade in appropriate cases with the
approval of the Medical Director.

In Moritsugu, the Medical Director of the Bureau of Prisons
responded to conplaints by the transsexual inmate in a nmanner
consistent with the policy which established a presunption of a
freeze-frane approach, but provided for possible exceptions when
medi cal | y necessary. 163 F. 3d at 612.

As to hornones, Mritsugu stated that Farnmer was not on

hor nones when she arrived in the federal prison system

and that he had not received a request for such treatnent

fromthe nmedical personnel of the facility in which she

was incarcerated. As to castration, Moritsugu again

enphasi zed that he had not received a recomendati on for

such treatnent fromthe rel evant nedi cal personnel, and

added that he woul d only consider authorizing castration
if it was clinically necessary .

The Bureau of Prisons has enployed the flexibility provided by
its policy in the case of Yolanda Burt. According to Dr. Brown,
who was an expert in the Burt litigation, the Bureau of Prisons
settled Burt's case by agreeing to provide hornones although Burt
had used only "bl ack market" hornones prior to being incarcerated.

Simlarly, Correctional Services of Canada, the Canadi an
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counterpart of the federal Bureau of Prisons, "does not insist that
[a transsexual] inmate be on hornone therapy at the tine of

i ncarceration." Kavanagh v. Attorney General of Canada, B.C.H R T.

T505/ 2298, at 9 (Aug. 21, 2001). Rather, Correctional Services of
Canada too nmakes exceptions to its general freeze-frane policy if
the initiation of hornone therapy is reconmmended by a recognized
gender clinic consulted by Correctional Services of Canada. 1d.%*

The DOC, however, has not considered, let alone made an

i nformed nedi cal judgnment, concerning whether an exception to its

“\Wile the court finds the Canadi an experience to be
illumnating, it only reinforces certain conclusions, conpelled
by the evidence in this case and the |law of the United States.
The court recogni zes that the Suprene Court has at tines
expressed sonmewhat differing views on the degree to which the
practices of the international conmunity can properly be taken
into account in determ ning whether certain conduct constitutes
"cruel and unusual punishnent."” Conpare Thonpson v. Gkl ahons,
487 U. S. 815, 830-31 (1988) (practices of foreign countries,
particul arly Western European denocracies, relevant to
determ ning the evol ving standards of decency that mark the
progress of a maturing society) and Knight v. Florida, 120 S. C
459, 463 (1999) (Breyer, J. dissenting) ("[T]his Court has |ong
considered as relevant and informative the way in which foreign
courts have applied standards roughly conparable to our own
constitutional standards in roughly conparabl e circunstances.")
with Stanford v. Kentucky, 492 U S. 361, 369 n.1 ((1989)
(practices of other nations cannot serve to establish the first
Ei ght h Arendnent prerequisite, that the practice is accepted
anmong our people) and Atkins v. Virginia, 122 S. C. 2242, 2265
(2002) (Scalia, J. dissenting) ("Equally irrelevant are the
practices of the "world community,' whose notions of justice are
(thankful ly) not always those of our people"); see also,

Devel opnents in the Law — International Crinmnal Law, 114 Harv.
L. Rev. 1947, 2065-73 (2001). Accordingly, this court has not
relied on the evidence or the |Iaw concerning the Canadi an
experience in deciding this case. In essence, the Canadi an
experience is not material to the court's factual findings or
anal ysis, but is consistent with them
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freeze-frame policy is necessary to treat Kosilek adequately. The
prof essionals on whom the DOC would regularly rely upon to treat
Kosi | ek have not felt that they were permtted to address his needs
adequately. DeWes told Dr. Packer, as well as Kosilek, that the
May 19, 2000 Treatnent Plan, which relied upon teaching Kosilek
"copi ng nmechani sns,"” offered himnothing. In her view, she was not
aut hori zed under the Treatnent Plan to provide Kosilek with real
t her apy.

The Treatnment Plan was revised by Hughes in October 2001 in
response to questions raised by this court. However, Hughes is not
a doctor and had never seen Kosil ek. Burrowes, who ordinarily would
have had a leading role in developing a treatnent plan for one of
his clients, was not consulted. Burrowes believes that the Revised
Treatnment Plan is i nadequate to di m nish the severe angui sh caused
by Kosilek's major nental illness or to prevent Kosilek from
attenpting to kill hinself if he |oses this case. In his view, the
Revi sed Treatnent Plan is "essentially nothing."

Again in response to an i ssue raised by the court, the Revised
Treatnment Plan does provide for the "option of pharnmacol ogical
evaluation . . . to determne if synptons m ght be aneliorated by
psychotropi c nedications." Ex. 14., at 2. However, this would not
constitute treatnent for Kosilek's gender identity disorder. See
Wife, 130 F. Supp. at 653. Nor would it be consistent with the

DOC s practice with regard to other serious illnesses. As Hughes
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testified, if Kosilek had cancer, and was depressed and sui ci da
because of that disease, the DOC would discharge its duty to him
under the Eighth Anendnent by treating both his cancer and his
depression. 1d.

In any event, no qualified nmedical professional has eval uated
Kosi | ek for the purpose of determ ni ng whet her any anti - depressant
medi cation or other formof pharmacol ogy woul d di m ni sh his nental
angui sh and potential for self-harmto the point that his severe
gender identity disorder woul d no | onger be a serious nedi cal need.
In this case, it is questionabl e whether such nedicati ons woul d be
sufficient. As Dr. Brown explained, anti-depressants actually
increase the risk of suicide for sonme patients by giving themthe
energy to act. Kosilek has attenpted suicide while taking Prozac.
It would be a challenging task for a qualified nmedical professional
t o deci de whet her prescribing anti depressants for Kosil ek woul d be
appropriate and sufficient. As no such professional has addressed
this issue, the question of the adequacy of such an approach i s not
now before the court.

The Revised Treatnent Plan provides that Burrowes or his
successor can consult Dr. Dickey "when necessary." Ex. 14, at 1.
However, as Dr. Dickey acknow edged, in viewof his role as defense
witness inthis case, it would not be appropriate for himor any of
his coll eagues at the Clarke Institute to attenpt to treat Kosil ek

because the trust that is necessary for a proper therapeutic
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relationship could not reasonably be expected. Thus, the present
Pl an nakes no real provision for a qualified specialist to eval uate
Kosil ek and assist in his treatnent.

Moreover, the fact that Dr. Dickey testified in support of
Mal oney' s position does not nmake this a case in which there is a
di sagreenent between qualified professionals that a court should

not second guess. See DeCol ogero, 821 F.2d at 42-43; DeRosiers, 949

F.2d at 19; Supre, 792 F.2d at 963. Ml oney's decision to adopt a
policy that would prohibit consideration of hornones and sex
reassi gnment surgery for Kosilek was made |ong before Dr. Dickey
was retai ned and eval uat ed Kosil ek for the purpose of testifying in
this case.

When the DOC retained Dr. Dickey, it understood, at |east from
his article, that it was his position that an inmate should be
provi ded hornones only if they had been prescribed prior to his
incarceration.® The DOC officials who retained Dr. D ckey may not
have realized, however, that he and his colleagues at the d arke
Institute inpose nore rigorous requirenments before prescribing
hornmones or authorizing sex reassignnent surgery than prudent
professionals inthe United States and el sewhere, who adhere to the

St andar ds of Care.

¥I'n this sense, this case is conparable to Kavanagh
B.C HRT. T505/2298, at 10, in which the tribunal wote that,
"Dr. Dickey and the Carke Institute's conservative approach to
[ hornone therapy and sex reassignnent surgery] was well-known" to
Correctional Services of Canada.
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As a result of Maloney's policy decision, Kosilek is now being
offered only counseling by Burrowes. Every case isS unique. Not
every transsexual requires even psychotherapy. Standards of Care,
Ex. 7, at 11; Moritsugu, 163 F.2d at 615. Counseling may to be
sufficient for some transsexual s. Standards of Care, Ex. 7, at 11
See Lanb, 633 F. Supp. at 353-54 (allow ng defendant's notion for
summary judgnent where evidence did not clearly indicate that
pri soner was a transsexual, but he had been eval uated by doctors,
psychi atrists, psychol ogists, and social workers, none of whom
recommended hornones or surgery). However, the evidence in this
case denonstrates that, as Burrowes, Dr. Forstein, and Dr. Brown
testified, the counseling by Burrowes that is now being offered to
Kosil ek i s not adequate treatnment for the serious nedi cal need that
Kosi | ek' s prof ound gender identity disorder constitutes. Rather, as
indicated earlier, this is a case in which the attention being
of fered Kosilek is "so clearly i nadequate as to anount to a refusal
to provide essential care." Torraco, 923 F.2d at 234.

As Kosil ek has proven that he has a serious nedi cal need which
is not being adequately treated, he has satisfied the objective
conponent of the Eighth Anendnent test. Therefore, the court nust
determne whether the DOC s failure to provide Kosilek wth
adequate nedical care for his serious nedical need is a result of

deliberate indifference on the part of Ml oney.

3. Mal oney's Failure to Provide Kosilek Wth
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Adequat e Care Has Not Been Due to
Deliberate Indifference.

Kosil ek has not proven the facts necessary to satisfy the
subj ective prong of the deliberate indifference test. Once again,
as the Suprene Court explained in Farner:

[A] prison official cannot be held liable under the
Ei ght h Amendnent for denying an i nmate humane conditions
of confinement wunless the official knows of and
di sregards an excessive risk to inmate health or safety:
the official must both be aware of facts fromwhich the
inference could be drawn and he nust also draw the
inference . . . . [Aln official's failure to alleviate a
significant risk that he should have perceived but did
not, while no cause for commendati on, cannot under our
cases be condemmed as the infliction of punishnent.

Farner, 511 U. S. at 837-38 (enphasis added). This is essentially
such a case.

As defendant agreed at the pretrial conference, and as the
court now concludes, in this case it is necessary to focus on
Mal oney's state of mnd to determine whether deliberate
i ndi fference has been proven. Mal oney is not the focus of attention
because of his official status as the Conm ssioner of the DOC. He
is the responsible official because he was the "nmmjor
deci si onmaker"” concerning Kosilek's mnmedical care. Once again,
Mal oney i ssued a policy that prevented those dealing directly with
Kosilek from considering forns of care prescribed by prudent
professionals in the conmunity for sone individuals suffering from
gender identity disorder. Thus, the DOC nedical personnel were

stripped of their wusual authority to nake an individualized
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decision concerning the care necessary to address adequately
Kosi | ek’ s needs.

This case is, therefore, distinguishable fromMoritsugu, where
a transsexual inmate sued the Medical Director of the Bureau of
Prisons for failing to respond adequately to his letters
conpl ai ning about his nedical treatnent. 163 F.3d at 614-15. The
District of Colunbia Grcuit found that the defendant had qualified
immunity in part because: "Farner's clains fall outside the scope
of Moritsugu's role as Medical Director . . . . Mritsugu is not
the person within the Bureau of Prisons who determ nes whether
psychotherapy is required in a given case."” 1d. In the instant
case, however, Maloney, as a practical matter, made the rel evant
deci si ons concerni ng Kosil ek.

As described earlier, Maloney did not decide to adopt a policy
that he knew would apply primarily to Kosilek in order to punish
him Nor was Mal oney deliberately indifferent to Kosilek's plight.
Rat her, Mal oney had not actually inferred that there would be a
substantial risk of serious harm to Kosilek as a result of the
policy he had adopt ed.

As of April 28, 2000, when Ml oney nade the policy decision
t hat effectively prohibited qualified professionals from
considering the full range of options that m ght be necessary to
treat Kosilek adequately, Mal oney had not read Dr. Forstein's

report. Maloney was not aware that Kosil ek had while incarcerated
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tw ce attenpted suicide and alsotried to castrate hinsel f. Ml oney
did not then know of the severe psychol ogical pain and nental
angui sh that Kosilek was suffering as a result of his major nental
illness.

By May 15, 2000, when the Gui del i nes devel oped pursuant to his
April 28, 2000 policy decision were issued, Ml oney had read Dr.
Forstein's report. He knew that there were risks of serious harm
associated with the failure to treat a gender identity disorder. He
al so knew that Dr. Forstein, at |east, thought that there was a
great risk that Kosilek would again attenpt suicide if his gender
identity disorder was not adequately addressed as a result of the
|awsuit he had instituted. Thus, Ml oney was aware of facts from
whi ch he could have inferred that there was an excessive risk to

Kosil ek's health. See Farner, 511 U. S. at 837.

Neverthel ess, from April 2000 through the trial of this case
Mal oney never actually fornmed the belief that there was a
substantial risk of serious harm to Kosilek. Ml oney knew that
prior to receiving Dr. Forstein's report DOC clinicians did not
perceive a risk that Kosilek would commt suicide. |In any event,
through the tinme of trial WMl oney believed that his policy for
prisoners with gender identity disorders would provide mninally
adequate care for Kosilek. Mreover, WMloney believed that the
DOC s established procedures would prevent Kosilek from killing

hinself if that risk were real
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Accordi ngly, Maloney "knew the underlying facts but believed
(al beit unsoundly) that the risk to which the facts gave rise was
i nsubstantial or nonexistent." 1d. at 844. This is not enough to
prove deliberate indifference. 1d.

There are several reasons why Mloney did not properly
appreciate the substantial risk of serious harm presented by
Kosi | ek' s severe gender identity disorder. Mal oney i s not a nedical
pr of essional. As he acknow edged, Mal oney is not qualified to nake
medi cal judgnents. Wiile he did not believe that he was making a
medi cal judgnment concerni ng Kosil ek, Ml oney effectively precl uded
qualified professionals from doi ng so.

Mal oney was substantially influenced by his attorneys' advice
that, as of April 2000, no court had held that the E ghth Amendnent
required prison officials to provide hornones for an inmate for
whomt hey had not been prescribed prior to his incarceration. Such
advice of counsel is relevant to whether Maloney could be held
personally liable for damages. |Indeed, the court found that
Mal oney, in his individual capacity, had qualified immunity and
di sm ssed Kosil ek's clainms for damages because the rel evant | aw was
not clearly established. See Sept. 12, 2000 Menorandum and Order.
However, if Maloney had actually inferred that Kosilek was at
substantial risk of serious harm the advice of his attorneys would
not have prevented a finding of deliberate indifference or

precl uded the issuance of an injunction.
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A major probleminthis matter is that Kosil ek's condition has
been treated primarily as presenting legal issues rather than
medi cal questions. Maloney believed that providing Kosilek with
hornmones or sex reassignnent surgery would raise security issues,
and be politically controversial and unpopular. He believed that
such treatnent would not be an appropriate use of taxpayer noney.
Thus, Mal oney has not wanted to provide Kosilek hornones or sex
reassi gnnment surgery treatnent unless the law required himto do
so.

As explained earlier, judgnents concerning the care to be
provided to inmates for their serious nmedi cal needs general ly nust

be based on nedi cal considerations. See Estelle, 429 U S. at 104

n. 10; Chance, 143 F.3d at 703; Durner, 991 F.2d at 67-69. However,
"the realities of prison admnistration” are relevant to the issue
of deliberate indifference. Helling, 509 U S at 37; WIlson, 501
U S at 303. One of thoserealities is the duty of prison officials
to take "reasonabl e neasures to guarantee the safety of inmates."”
Farnmer, 511 U.S. at 832. It has been, and remains, perm ssible for
Mal oney to consider the security inplications of the nedical care
prescribed for Kosil ek.

As described earlier, the nmere fact that adequate nedical care
may be expensi ve woul d not excuse a prison official fromhis Ei ghth
Amendnent obligation to provide it. Ancata, 769 F.2d at 705;

Harris, 941 F.2d at 1509; see also Wlson, 501 U S. at 301.
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In 1991, in Harris, 941 F.2d at 1509, the Seventh Crcuit
rejected the contention that cost would properly be considered in
deci di ng t he reasonabl eness of the nedical care offered to i nnat es.

However, in 1997, in dicta, the Seventh G rcuit, wthout
addressing its earlier holding in Harris, suggested that cost would
be a legitinmate reason for denying hornones and sex reassi gnnent
surgery to an inmate with a gender identity disorder. Maggert, 131
F.3d at 671-72. The reasoni ng enpl oyed i n Maggert i s not, however,
per suasi ve.

I n Maggert, prison officials hired a psychiatrist to eval uate
the plaintiff. 1d. at 670-71. The psychiatrist found that Maggert
did not suffer from a gender identity disorder and did not
prescribe the estrogen the inmate was seeking. Maggert did not
provi de any expert evidence to controvert this opinion. 1d. Thus,
the Seventh G rcuit held that he had not "created a genui ne issue
of material fact that would keep this case alive." [d.

The Seventh Circuit went on, however, to express views on the
treatment of transsexuals that were not based on any evidence in
the record and were not consistent with its holding in Harris. The
court appropriately expressed skepticismconcerning the cases that
suggested that sonet hi ng | ess than hornonal and surgi cal procedures
wer e adequate to "cure" a gender identity disorder. 1d. The court
went on to state:

Yet it does not follow that prisons have a duty to
aut hori ze the hornonal and surgical procedures that in
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nost cases would be necessary to "cure" a prisoner's
gender dysphoria. Those procedures are expensive and
protract ed.

The Standards of Care, however, explain that, "[i]n sone
patients hornone therapy al one may provide sufficient synptonmatic
relief to obviate the need for cross-living or surgery." Ex. 7, at
14. Hornones are evidently not expensive. Massachusetts pays for
hornones that are prescribed for individuals being treated for
gender identity disorder who are not incarcerated.

The evi dence presented at trial did not indicate the cost of
sex reassignnent surgery. There is no showi ng that providing sex
reassi gnment surgery for Kosilek would be nore expensive than the
treatnments provided to sone i nmates with cancer, kidney failure, or
any ot her serious nedical condition.

In Maggert, the Seventh Crcuit went on to state:

[We inmagine as a practical matter it is extrenely

difficult to obtain Medicaid reinbursenent for [sex

reassi gnnent surgery]. . . . Medicare does not pay for

such operations; nor do standard health plans oo

Wt hhol ding froma prisoner an esoteric nedi cal treatnEnt

that only the wealthy can afford does not strike us as a

formof cruel and unusual punishnent.
ld. at 672.

The Seventh Circuit's reasoning, however, ignores a crucia
constitutional consideration. The Suprenme Court has never hel d t hat

a law abiding private citizen has a right to adequate nedi cal care.

It is, however, clearly established that an inmate has such a
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right. See Estelle, 429 U S at 103; Farner, 511 U S at 831

("[P]rison officials nmust ensure that innmates recei ve adequate

medi cal care.); Groux v. Sonerset County, 178 F.3d 28, 31 (1st

Cr. 1999); Cortes-Quinones, 842 F.2d at 558.

In any event, in adopting his freeze-frame policy Ml oney was
not concerned about the actual cost of hornobnes or sex reassi gnnment
surgery. Rather, he was notivated in part by the concern that the
expendi ture of any anmount of taxpayer noney woul d be controversial.
This is not a penological consideration. "Actions wthout a
penol ogi cal justification may constitute an unnecessary infliction
of pain" in violation of the Ei ghth Anendnent. Wite, 849 F.2d at
325. Thus, concern for controversy is not a constitutionally
perm ssi bl e basis for denying an i nmate necessary nedi cal care.

4. Mal oney is Not Likely to be Indifferent to
Kosilek's Serious Medical Need in the Future.

I f Kosilek had proven that Maloney has been deliberately
indifferent to his serious nedical need, he woul d have had to prove
nmore to obtain the injunction he is seeking. To obtain an
i njunction Kosilek would al so have had to prove that Ml oney woul d
continue in the future to knowi ngly and unreasonably di sregard the
significant risk of serious harmthat has been proven in this case.
Farnmer, 511 U.S. at 846. Indeed, when a constitutional violation
IS proven it is at times appropriate for a court to exercise its

equitabl e discretion to give "prison officials tine to rectify the
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situation before issuing an injunction."” |1d. at 847.

The court expects that, educated by the trial record and this
deci sion, Maloney and his colleagues will in the future attenpt to
di scharge properly their constitutional duties to Kosilek. Maloney
has not intended to punish Kosil ek by denyi ng hi mnecessary nedi cal
care. Maloney has previously served as the head social worker for
the DOC. He is genui nely concerned about the welfare of the i nmates
for whomhe is ultimately responsi bl e.

Kosi | ek' s case has, however, presented Mal oney wth what has
been for hima highly unusual, if not novel, issue. While concerns
about security and public controversy have nade hi mreluctant to do
nmore for Kosilek than the law requires, the court does not expect
that Maloney will be recalcitrant in the future.

Rat her, the court expects that he wll allow nedical
prof essionals to deci de what would ordinarily be required to treat
Kosi |l ek adequately. He may then hinself decide if there is a
legitimate reason relating to prison admnistration, such as
security, that makes it truly necessary to deny Kosilek that
treat nent.

More specifically, Maloney is now on notice that Kosilek's
severe gender identity disorder constitutes a serious nedi cal need.
Therefore, the DOC has a duty to provide Kosilek adequate
treatment. Estelle, 429 U. S. at 105-06; Farner, 511 U S. at 846

n. 9.
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It is permssible for the DOC to maintain a presunptive
freeze-frame policy. However, deci si ons as to whether
psychot herapy, hornones, and/or sex reassignnent surgery are
necessary to treat Kosilek adequately nust be based on an
"individualized nedical evaluation" of Kosilek rather than as "a
result of a blanket rule." Allard, 2001 U S. App. LEXIS 13321, at
*9. Those decisions nust be nade by qualified professionals.
Waldrop, 871 F.2d at 1035-36; Harris, 941 F.2d at 1509. Such
prof essionals nust exercise sound nedical judgnent, based upon
prudent professional standards, particularly the Standards of Care.

Estelle; 429 U. S. at 104 n. 10; Chance, 143 F. 3d at 704; DeCol ogero,

821 F.2d at 42.

Thus, the court expects that Maloney will follow the DOC s
usual policy and practice of allowing nedical professionals to
assess what is necessary to treat Kosilek. As the DOC does not
enpl oy anyone with expertise intreating gender identity disorders,
the DOC may decide to follow its regular practice of retaining an
out si de expert to evaluate Kosilek and to participate in treating,
or recommendi ng treatnent for, him

The evi dence denonstrates that, at a m ninum Kosil ek shoul d
recei ve genuine psychotherapy from or under the direction of,
soneone qualified by training and experience to address a severe
gender identity disorder. It wll be Kosilek's obligation to

cooperate in establishing a proper relationship wth his
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t herapi st(s). The Standards of Care indicate that such therapy, or
such therapy and pharnacol ogy, nmay be sufficient to reduce the
angui sh caused by Kosil ek's gender identity disorder so that it no
| onger constitutes a serious nedical need. Ex. 7, at 11

| f psychot herapy, and possibly psychopharnmacol ogy, do not
elimnate the significant risk of serious harm that now exists,
consideration should be given to whether hornones should be
prescribed to treat Kosilek. Admnistering female hornones to a
male prisoner in a male prison could raise genuine security
concerns. Farner, 511 U S. at 848. Maloney would be entitled to
consi der whether those concerns make it necessary to deny Kosil ek
care that the nedical professionals regard as required to provide
m nimal |y adequate treatnment for his serious nedical need.

If this issue arises, Maloney may w sh to consider that
Kosilek is already living largely as a female in the general
popul ati on of a nediumsecurity male prison. This has not presented
security problens.

Moreover, under the Quidelines, Miloney is prepared to
accommobdate inmates who enter prison on prescribed hornones,
probably by placing them in the general population of a nale

prison. O her state prison officials have apparently been able to

do so safely. See Phillips v. Mch. Dept. of Corr., 731 F. Supp.
792, 792 at n.1. (WD. Mch. 1990), aff'd, 932 F.2d 969 (1991)

(issuing prelimnary injunction requiring the reinstitution of
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previ ously prescri bed hornones); Miurray v. United States Bureau of

Prisons, 106 F.3d 401, 1997 W 34677 at *3-*4 (6th Gr. 1997)
(affirmng prison decision to reduce dosage, but not elim nate,
previ ously prescribed hornones).

The Bureau of Prisons also evidently addressed security
concerns adequately when it settled Burt's litigation by initiating
hor nones. In addition, "[a]lccess to hornone therapy is now
provided to transsexual inmates under [Correctional Services of
Canada's] Health Services policy, on the recomendation of a
recogni zed Gender ldentity Disorder dinic if the inmate was not
"on hornone therapy at the time of incarceration.” Kavanagh,
B.CHRT. T505/2298, at 2, 9. In Kavanagh, the Canadi an Human
Ri ghts Tribunal found that Correctional Services of Canada "had
failed to establish that it cannot accommpdate [transsexuals on
hor nones or after sex reassignment surgery] within the male prison
popul ati on wi thout incurring undue hardship." Id. at 32.

By making these observations, the court does not intend to
deni grate the significance of Mal oney's security concerns. Mal oney
estimates that twenty-five percent of the inmates in his custody
are sex offenders. Farner was a case in which a transsexual
pri soner alleged deliberate indifference to his safety after he was
beaten and raped while in the general population at a federal
penitentiary. 511 U S. at 830-31. As the Suprene Court noted

however, "penitentiaries are typically higher security prisons that
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house nore troublesone prisoners than federal correctional
institutes.” 1d. at 831.

Prison officials nmust "'take reasonabl e neasures to guarant ee
the safety of inmates,'" as well as to provide themw th adequate
medi cal care. [d. at 832 (quoting Palner, 468 U S. at 526-27). One
way to attenpt to discharge both of these duties to a transsexua
i nmat e t aki ng hornones is to nmake reasonabl e efforts to i ncarcerate
himw th a | ess dangerous popul ati on of other prisoners.

As the Standards of Care explain, "hornone therapy al one may
provide sufficient synptomatic relief to obviate the need for
cross-living or surgery. Ex. 9, at 14. If psychot herapy, hornones,
and possi bly psychopharmacol ogy are not sufficient to reduce the
angui sh caused by Kosilek's gender identity disorder to the point
that there is no |l onger a substantial risk of serious harmto him
sex reassignnent surgery m ght be deened nedically necessary. |d.
at 18. |If that occurs, Ml oney nmay consider whether security
requi renents nake it truly necessary to deny Kosil ek adequate care
for his serious nedical need. If and when he makes such a deci si on,
a court may have to determ ne again whether the Ei ghth Amendnent

has been vi ol at ed.

V. ORDER
Wi |l e Kosil ek has proven that defendant M chael WMl oney has

not provided adequate care for Kosilek's serous nedical need,
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Kosi | ek has not proven that this has been a result of deliberate
indifference or that Maloney will be deliberately indifferent to
Kosi | ek's serious nedical need in the future. Therefore, Kosilek
has failed to prove that Mal oney has viol ated the Ei ghth Arendnent .

Accordingly, it is hereby ORDERED that judgnment shall enter

for the defendant.

UNI TED STATES DI STRI CT JUDGE
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